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those that occur with the tens of bil­

lions of dollars that the Obama admin­

istration gives to Iran, all of those will 

not just be on President Obama’s head, 

they will be on all of our heads because 

America gave us the majority in the 

House and Senate, and we didn’t have 

the nerve to stop this horrendous, dis­

astrous treaty with Iran. 
Mr. Speaker, I even made an offer. I 

asked if the House just pass my resolu­

tion, which laid out this path for stop­

ping this Iranian treaty, but it ended 

with the Senate calling a vote on rati­

fication as a treaty the Iranian agree­

ment is, and they fail to get two-

thirds, then it can’t be enforced in any 

United States court or any court any­

where around the world because our 

Constitution requires ratification, the 

Senate took the vote, and they did not 

ratify it. 
I said, if the Senate follows up the 

House and does that, I won’t run again. 

I know that will make a lot of people 

happy, especially those that I am mak­

ing very angry tonight with what I 

have got to say. I know that there is a 

debate on, so probably most Repub­

licans that are politically plugged in 

are watching the debate. 
I skipped some of the debate. I can­

not avoid taking the opportunity, at 

least one more time, to beg our Repub­

licans in the Senate to stop this dis­

aster to Western civilization so this 

chapter never has to be written about 

the demise of Western civilization 

going back to when the Senate refused 

to use their power to stop a horrendous 

treaty that gave to the biggest sup­

porter of terrorism all of the instru­

mentality, all of the money they need­

ed to set Western civilization back 100 

years. 
Here I am, Mr. Speaker. I promised 

you I wasn’t going to take 30 minutes, 

but I had to take the time to beg the 

Senate: Use your majority; 51 votes is 

all it takes. 
Yes, I know, I know, the President 

normally sends things over that get on 

the executive calendar, and that is 

when you vote on things for the Presi­

dent. I get that. 
The President sent over this agree­

ment. Now, he didn’t call it a treaty, 

but you should recognize it is a treaty. 

You have got one of two ways to bring 

it to the floor. One is you can say it is 

part of the executive calendar. 
He sent it over to us, and under our 

own procedure, we set that for a vote, 

but it is a treaty, so we are treating it 

as a treaty, and it is made through the 

executive calendar. I get that. You can 

do that in the Senate. Mr. Speaker, 

they could. 
Or the other way is just to say: Look, 

the Constitution does not require that 

the President send us a treaty and say, 

Here is a treaty, now ratify it, for us to 

take a vote on a treaty on whether or 

not to ratify it. 
That is not in the Constitution. It is 

in the Senate rules. 
What does it take to suspend the 

Senate rules? It is 51 votes, and the 

Senate has that many votes that know 

how bad this deal is. 

b 2030 

So either call it on the Executive 

Calendar because the President sub­

mitted, or suspend both the calendar 

rule and the cloture rule with 51 votes 

and then bring it to the floor of the 

Senate for a vote where you won’t get 

the two-thirds needed to ratify it and 

we can all proclaim, ‘‘This Iranian 

treaty is dead.’’ Then we don’t risk de­

fending Iran against our friend Israel 

in the beginning of a war that should 

never have to start. 

The alternative to this horrendous 

treaty is not war. As Michael Oren 

once said, the day Iran believes the 

United States is a credible threat to at­

tack its nuclear facilities is the day 

they stop enriching uranium. And he is 

exactly right. I hope he doesn’t mind 

my saying that, but he was exactly 

right. 

War is not inevitable. It doesn’t need 

to be. We don’t need it. But if this Ira­

nian treaty is not stopped by the Sen­

ate, it is going to be a war that we 

don’t see coming—at least our leaders 

don’t—and millions die. It doesn’t have 

to happen. I hope and pray it won’t. I 

urge the Senate to do the right thing: 

Have a vote on ratification, stop the 

Iranian treaty, and then we can get a 

better deal. 

Mr. Speaker, I yield back the balance 

of my time. 

f 

RECESS 

The SPEAKER pro tempore. Pursu­

ant to clause 12(a) of rule I, the Chair 

declares the House in recess subject to 

the call of the Chair. 

Accordingly (at 8 o’clock and 31 min­

utes p.m.), the House stood in recess. 

f 
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AFTER RECESS 

The recess having expired, the House 

was called to order by the Speaker pro 

tempore (Mr. COLLINS of Georgia) at 10 

o’clock and 4 minutes p.m. 

f 

REPORT ON RESOLUTION PRO­

VIDING FOR CONSIDERATION OF 

H.R. 348, RESPONSIBLY AND PRO­

FESSIONALLY INVIGORATING 

DEVELOPMENT ACT OF 2015; PRO­

VIDING FOR CONSIDERATION OF 

H.R. 758, LAWSUIT ABUSE REDUC­

TION ACT OF 2015 PROTECTION 

ACT; AND PROVIDING FOR CON­

SIDERATION OF MOTIONS TO 

SUSPEND THE RULES 

Ms. FOXX, from the Committee on 

Rules, submitted a privileged report 

(Rept. No. 114–261) on the resolution (H. 

Res. 420) providing for consideration of 

the bill (H.R. 348) to provide for im­

proved coordination of agency actions 

in the preparation and adoption of en­

vironmental documents for permitting 

determinations, and for other purposes; 

providing for consideration of the bill 
(H.R. 758) to amend Rule 11 of the Fed­
eral Rules of Civil Procedure to im­
prove attorney accountability, and for 
other purposes; and providing for con­
sideration of motions to suspend the 
rules, which was referred to the House 

Calendar and ordered to be printed. 

f 

REPORT ON RESOLUTION PRO­

VIDING FOR CONSIDERATION OF 

H.R. 3134, DEFUND PLANNED 

PARENTHOOD ACT OF 2015; AND 

PROVIDING FOR CONSIDERATION 

OF H.R. 3504, BORN-ALIVE ABOR­

TION SURVIVORS PROTECTION 

ACT; AND FOR OTHER PURPOSES 

Ms. FOXX, from the Committee on 

Rules, submitted a privileged report 

(Rept. No. 114–262) on the resolution (H. 

Res. 421) providing for consideration of 

the bill (H.R. 3134) to provide for a mor­

atorium on Federal funding to Planned 

Parenthood Federation of America, 

Inc.; providing for consideration of the 

bill (H.R. 3504) to amend title 18, 

United States Code, to prohibit a 

health care practitioner from failing to 

exercise the proper degree of care in 

the case of a child who survives an 

abortion or attempted abortion; and 

for other purposes, which was referred 

to the House Calendar and ordered to 

be printed. 

f 

LEAVE OF ABSENCE 

By unanimous consent, leave of ab­

sence was granted to: 
Mrs. WAGNER (at the request of Mr. 

MCCARTHY) for today and for the bal­

ance of the week on account of the 

passing of her mother, Ruth Ann 

Trousdale. 

f 

ENROLLED BILL SIGNED 

Karen L. Haas, Clerk of the House, 

reported and found truly enrolled a bill 

of the House of the following title, 

which was thereupon signed by the 

Speaker: 

H.R. 720. An act to improve intergovern­

mental planning for and communication dur­

ing security incidents at domestic airports, 

and for other purposes. 

f 

ADJOURNMENT 

Ms. FOXX. Mr. Speaker, I move that 

the House do now adjourn. 
The motion was agreed to; accord­

ingly (at 10 o’clock and 5 minutes 

p.m.), under its previous order, the 

House adjourned until tomorrow, 

Thursday, September 17, 2015, at 10 

a.m. for morning-hour debate. 

f 

NOTICE OF PROPOSED 

RULEMAKING 

U.S. CONGRESS, 

OFFICE OF COMPLIANCE, 

Washington, DC, September 16, 2015. 

Hon. JOHN A. BOEHNER, 

Speaker of the United States House of Rep­

resentatives, The Capitol, Washington, DC. 
DEAR MR. SPEAKER: Section 202(d) of the 

Congressional Accountability Act of 1995 
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(CAA), 2 U.S.C. § 1312(d), requires the Board 

of Directors of the Office of Compliance 

(‘‘the Board’’) to issue regulations imple­

menting Section 202 of the CAA relating to 

sections 101 through 105 of the Family and 

Medical Leave Act of 1993 (‘‘FMLA’’), 29 

U.S.C. §§ 2611 through 2615, made applicable 

to the legislative branch by the CAA. 2 

U.S.C. § 1312(a)(1). 
Section 304(b)(1) of the CAA, 2 U.S.C. 

§ 1384(b)(1), requires that the Board issue a 

general notice of proposed rulemaking by 

transmitting ‘‘such notice to the Speaker of 

the House of Representatives and the Presi­

dent Pro Tempore of the Senate for publica­

tion in the Congressional Record on the first 

day of which both Houses are in session fol­

lowing such transmittal.’’ 
On behalf of the Board, I am hereby trans­

mitting the attached notice of proposed rule-

making to the Speaker of the House of Rep­

resentatives. I request that this notice be 

published in the House section of the Con­

gressional Record on the first day on which 

both Houses are in session following receipt 

of this transmittal. In compliance with Sec­

tion 304(b)(2) of the CAA, a comment period 

of 60 days after the publication of this notice 

of proposed rulemaking is being provided be­

fore adoption of the rules. 
Any inquiries regarding this notice should 

be addressed to Barbara J. Sapin, Executive 

Director of the Office of Compliance, Room 

LA-200, 110 2nd Street, S.E., Washington, DC 

20540; 202-724-9250. 

Sincerely, 

BARBARA L. CAMENS, 

Chair of the Board of Directors, 

Office of Compliance. 

FROM THE BOARD OF DIRECTORS OF THE
 

OFFICE OF COMPLIANCE
 

NOTICE OF PROPOSED RULEMAKING (NPRM OR 

NOTICE), AND REQUEST FOR COMMENTS FROM 

INTERESTED PARTIES. 

Modifications to the rights and protections 
under the Family and Medical Leave Act 
of 1993 (FMLA), Notice of Proposed Rule-
making, as required by 2 U.S.C. § 1331, 
Congressional Accountability Act of 1995, 
as amended (CAA). 

Background: 
The purpose of this Notice is to propose 

modifications to the existing legislative 

branch FMLA substantive regulations under 

section 202 of the CAA (2 U.S.C. § 1302 et seq.), 

which applies the rights and protections of 

sections 101 through 105 of the FMLA to cov­

ered employees. These modifications are nec­

essary in order to bring existing legislative 

branch FMLA regulations (adopted April 16, 

1996) in line with recent statutory changes to 

the FMLA, 29 U.S.C. § 2601 et seq. 
What is the authority under the CAA for 

these proposed substantive regulations? 
Section 202(a) of the CAA provides that the 

rights and protections established by sec­

tions 101 through 105 of the FMLA (29 U.S.C. 

§§ 2611–2615) shall apply to covered employ­

ees. 
Section 202(d)(1) and (2) of the CAA require 

that the Office of Compliance (OOC) Board of 

Directors (the Board), pursuant to section 

1384 of the CAA, issue regulations imple­

menting the rights and protections of the 

FMLA and that those regulations shall be 

‘‘the same as substantive regulations pro­

mulgated by the Secretary of Labor to im­

plement the statutory provisions referred to 

in the subsection (a) [of section 202 of the 

CAA] except insofar as the Board may deter­

mine, for good cause shown . . . that a modi­

fication of such regulations would be more 

effective for the implementation of the 

rights and protections under this section.’’ 

The modifications to the regulations issued 

by the Board herein are on all matters for 

which section 202 of the CAA requires regula­

tions to be issued. 

Are there currently FMLA regulations in ef­
fect? 

Yes. On January 22, 1996, the OOC Board 

adopted and submitted for publication in the 

Congressional Record the original FMLA 

final regulations implementing section 202 of 

the CAA, which applies certain rights and 

protections of the FMLA. On April 15, 1996, 

pursuant to section 304(c) of the CAA, the 

House and the Senate passed resolutions ap­

proving the final regulations. Specifically, 

the Senate passed S. Res. 242, providing for 

approval of the final regulations applicable 

to the Senate and the employees of the Sen­

ate; the House passed H. Res. 400 providing 

for approval of the final regulations applica­

ble to the House and the employees of the 

House; and the House and the Senate passed 

S. Con. Res. 51, providing for approval of the 

final regulations applicable to employing of­

fices and employees other than those offices 

and employees of the House and the Senate. 

After the Senate and the House passed these 

resolutions, the OOC Board formally issued 

the FMLA regulations on April 19, 1996. 
What does the FMLA provide? 
The FMLA entitles eligible employees of 

covered employers to take job-protected, un­

paid leave, or to substitute appropriate ac­

crued paid leave, for up to a total of 12 work­

weeks in a 12-month period: for the birth of 

the employee’s son or daughter and to care 

for the newborn child; for the placement of a 

son or daughter with the employee for adop­

tion or foster care; to care for the employee’s 

spouse, parent, son, or daughter with a seri­

ous health condition; when the employee is 

unable to work due to the employee’s own 

serious health condition; or for any quali­

fying exigency arising out of the fact that 

the employee’s spouse, son, daughter, or par­

ent is a military member on covered active 

duty (‘‘qualifying exigency leave’’). An eligi­

ble employee may also take up to 26 work­

weeks of FMLA leave during a ‘‘single 12-

month period’’ to care for a covered service-

member with a serious injury or illness, 

when the employee is the spouse, son, daugh­

ter, parent, or next of kin of the servicemem­

ber. 
FMLA leave may be taken in a block, or 

under certain circumstances, intermittently 

or on a reduced leave schedule basis. In addi­

tion to providing job-protected family and 

medical leave, employers must also maintain 

any preexisting group health plan coverage 

for an employee on FMLA-protected leave 

under the same conditions that would apply 

if the employee had not taken leave. 2 U.S.C. 

§ 1312(a)(1) (incorporating 29 U.S.C. § 2614). 

Once the leave period is concluded, the em­

ployer is required to restore the employee to 

the same or an equivalent position with 

equivalent employment benefits, pay, and 

other terms and conditions of employment. 

Id. Under the FMLA statute, but not applica­

ble to the legislative branch, if an employee 

believes that his or her FMLA rights have 

been violated, the employee may file a com­

plaint with the Department of Labor (DOL) 

or file a private lawsuit in federal or state 

court. Under the CAA, a covered employee of 

the legislative branch may be awarded dam­

ages if the employing office has violated the 

employee’s FMLA rights. The employee is 

entitled to reimbursement for any monetary 

loss incurred, equitable relief as appropriate, 

interest, attorneys’ fees, expert witness fees, 

and court costs. Liquidated damages also 

may be awarded. See 29 U.S.C. § 2617. 
What changes do the proposed amendments 

make? 
First, these proposed amendments add the 

military leave provisions of the FMLA en­

acted under the National Defense Authoriza­

tion Acts (NDAA) for Fiscal Years 2008 and 

2010 (Pub.L. 110–181, Div. A, Title V 

§§ 585(a)(2), (3)(A)–(D) and Pub.L. 111–84, Div. 

A, Title V § 565(a)(1)(B) & (4)), which: extend 

the availability of FMLA leave to family 

members of the Regular Armed Forces for 

qualifying exigencies arising out of a 

servicemember’s deployment; define those 

deployments covered under these provisions; 

extend FMLA military caregiver leave for 

family members of current servicemembers 

to include an injury or illness that existed 

prior to service and was aggravated in the 

line of duty on active duty; and extend 

FMLA military caregiver leave to family 

members of certain veterans with serious in­

juries or illnesses. This NPRM also sets forth 

a proposed revision to the regulation defin­

ing ‘‘spouse’’ under the FMLA in light of the 

DOL’s February 25, 2015 Final Rule on the 

definition of spouse and the United States 

Supreme Court’s decision in Obergefell, et al., 
v. Hodges, No. 14–556, 2015 WL 2473451 (U.S. 

June 26, 2015), which requires a state to li­

cense a marriage between two people of the 

same sex and to recognize a marriage be­

tween two people of the same sex when their 

marriage was lawfully licensed and per­

formed out-of-state. 
Why are these changes to the FMLA regula­

tions necessary? 
The CAA requires that the FMLA regula­

tions applicable to the legislative branch and 

promulgated by the OOC, be the same as sub­

stantive regulations issued by the Secretary 

of Labor, unless good cause is shown for de­

viation therefrom. On March 8, 2013, the DOL 

issued its Final Rule implementing its 

amended FMLA regulations (77 FR 8962), 

which provide for military caregiver leave 

for a veteran, qualifying exigency leave for 

parental care, and special leave calculations 

for flight crew employees. The OOC Board is 

required pursuant to the CAA to amend its 

regulations to achieve parity unless there is 

good cause shown to deviate from the DOL’s 

regulations. 
In addition, the FMLA amendments pro­

viding additional rights and protections for 

servicemembers and their families were en­

acted into law by the NDAA for Fiscal Years 

2008 and 2010. The Congressional committee 

reports accompanying the bills containing 

these provisions do not comply with Section 

102(b)(3) of the CAA in that, while the bills 

do contain sections relating ‘‘to terms and 

conditions of employment,’’ the accom­

panying reports do not ‘‘describe the manner 

in which the provision of the bill [relating to 

terms and conditions of employment] . . . 

apply to the legislative branch’’ or ‘‘include 

a statement of the reasons the provision does 

not apply [to the legislative branch]’’ (in the 

case of a provision not applicable to the leg­

islative branch). 2 U.S.C. § 1302(3); House 

Committee on Armed Services, H.Rpt. 110– 

146 (May 11, 2007), H.Rpt. 111–166 (June 18, 

2009). Consequently, when the FMLA was 

amended to add these additional rights and 

protections, Congress failed to make clear 

its intent as to whether these additional 

rights and protections apply to the legisla­

tive branch.1 Therefore, as there is no provi­

sion in the CAA that states that the CAA 

will be considered amended whenever the 

FMLA is amended, these proposed amend­

ments to the regulations are necessary to re­

solve any ambiguity regarding the applica­

bility of the 2008 and 2010 FMLA amend­

ments to the legislative branch by ensuring 

that protections under the CAA are in line 

with existing public and private sector pro­

tections under the FMLA.2 Accordingly, 

while these regulations may technically re­

quire employing offices to do more than 

what section 202 of the CAA currently re­

quires, the Board recommends that Congress 

use its rulemaking authority to clarify that 

the rights and protections for legislative 

branch servicemembers and their families 

have been expanded in a manner consistent 
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with the 2008 and 2010 amendments to the 

FMLA. 
What do the military family leave provi­

sions provide? 
Section 585(a) of the NDAA for Fiscal Year 

2008 amends the FMLA to provide leave to el­

igible employees of covered employers to 

care for injured servicemembers and for any 

qualifying exigency arising out of the fact 

that a covered family member is on active 

duty or has been notified of an impending 

call to active duty status in support of a con­

tingency operation (collectively referred to 

herein as ‘‘military family leave’’). The pro­

visions of this amendment providing FMLA 

leave to care for a covered servicemember 

became effective on January 28, 2008, when 

the law was enacted. The provisions of this 

amendment providing for FMLA leave due to 

a qualifying exigency arising out of a cov­

ered family member’s active duty (or call to 

active duty) status were effective on Janu­

ary 16, 2009. 
Section 565(a) of the NDAA for Fiscal Year 

2010, enacted on October 28, 2009, amends the 

military family leave provisions of the 

FMLA. Pub. Law 111–84. The Fiscal Year 2010 

NDAA expands the availability of qualifying 

exigency leave and military caregiver leave. 

Qualifying exigency leave, which was made 

available to family members of the National 

Guard and Reserve components under the 

Fiscal Year 2008 NDAA, is expanded to in­

clude family members of the Regular Armed 

Forces. The entitlement to qualifying exi­

gency leave is expanded by substituting the 

term ‘‘covered active duty’’ for ‘‘active 

duty’’ and defining covered active duty for a 

member of the Regular Armed Forces as 

‘‘duty during the deployment of the member 

with the Armed Forces to a foreign country’’ 

and for a member of the Reserve components 

of the Armed Forces as ‘‘duty during the de­

ployment of the member with the Armed 

Forces to a foreign country under a call or 

order to active duty under a provision of law 

referred to in section 101(a)(13)(B) of title 10, 

United States Code.’’ 29 U.S.C. § 2611(14). 

Prior to the Fiscal Year 2010 NDAA amend­

ments, there was no requirement that mem­

bers of the National Guard and Reserves be 

deployed to a foreign country. 
The Fiscal Year 2010 NDAA amendments 

expand the definition of a serious injury or 

illness for military caregiver leave for cur­

rent members of the Armed Forces to in­

clude an injury or illness that existed prior 

to service and was aggravated in the line of 

duty on active duty. 29 U.S.C. § 2611(18)(A). 

These amendments also expand the military 

caregiver leave provisions of the FMLA to 

allow family members to take military care­

giver leave to care for certain veterans. The 

definition of a ‘‘covered servicemember,’’ 

which is the term the Act uses to indicate 

the group of military members for whom 

military caregiver leave may be taken, is 

broadened to include a veteran with a seri­

ous injury or illness who is receiving medical 

treatment, recuperation, or therapy, if the 

veteran was a member of the Armed Forces 

at any time during the period of five years 

preceding the date of the medical treatment, 

recuperation, or therapy. 29 U.S.C. 

§ 2611(15)(B). The amendments define a seri­

ous injury or illness for a veteran as a 

‘‘qualifying (as defined by the Secretary of 

Labor) injury or illness that was incurred by 

the member in the line of duty on active 

duty in the Armed Forces (or existed before 

the beginning of the member’s active duty 

and was aggravated by service in the line of 

duty on active duty in the Armed Forces) 

and that manifested itself before or after the 

member became a veteran.’’ 29 U.S.C. 

§ 2611(18)(B). 
What is the effect of amending the defini­

tion of ‘‘spouse’’? 

Amending the definition of ‘‘spouse’’ 

brings the regulations in line with the DOL’s 

February 25, 2015 Final Rule and the United 

States Supreme Court’s decision in Obergefell 

et al. v. Hodges. 
On February 25, 2015, the DOL published its 

Final Rule for 29 CFR 825 in the Federal Reg­

ister, Vol. 80, No. 37, 9989. This Final Rule 

changed the definition of ‘‘spouse’’ under the 

FMLA in light of the United States Supreme 

Court’s decision in United States v. Windsor, 

which found section 3 of the Defense of Mar­

riage Act (DOMA) to be unconstitutional. 

The DOL’s Final Rule amends the definition 

of spouse so that eligible employees in legal 

same-sex marriages will be able to take 

FMLA leave to care for their spouse or fam­

ily member, regardless of where they live. 
Also, on June 26, 2015, the United States 

Supreme Court issued Obergefell et al. v. 

Hodges, which requires a state to license a 

marriage between two people of the same sex 

and to recognize a marriage between two 

people of the same sex when their marriage 

was lawfully licensed and performed out-of-

state. 
To date, the DOL has not indicated wheth­

er it plans to further amend the definition of 

spouse in light of the United States Supreme 

Court’s decision in Obergefell et al. v. Hodges. 

Therefore, the Board invites comment re­

garding whether the Board should adopt the 

DOL’s current definition of spouse or revise 

the definition of spouse as the Board has pro­

posed in sections 825.102 and 825.122. 
Minor editorial changes are proposed to 

sections 825.120, 825.121, 825.122, 825.127, 825.201 

and 825.202 to make gender neutral ref­

erences to husbands and wives, and mothers 

and fathers where appropriate so that they 

apply equally to opposite-sex and same-sex 

spouses. The OOC proposes using the terms 

‘‘spouses’’ and ‘‘parents,’’ as appropriate, in 

these regulations. These editorial changes do 

not change the availability of FMLA leave 

but simply clarify its availability for all eli­

gible employees who are legally married. 

Procedural Summary: 
How are substantive regulations proposed 

and approved under the CAA? 
Pursuant to section 304 of the CAA, 2 

U.S.C. § 1384, the procedure for proposing and 

approving substantive regulations provides 

that: 

(1) the Board of Directors proposes sub­

stantive regulations and publishes a general 

notice of proposed rulemaking in the Con­

gressional Record; 

(2) there be a comment period of at least 30 

days after the date of publication of the gen­

eral notice of proposed rulemaking; 

(3) after consideration of comments by the 

Board of Directors, the Board adopts regula­

tions and transmits notice of such action 

(together with the regulations and a rec­

ommendation regarding the method for Con­

gressional approval of the regulations) to the 

Speaker of the House and President Pro 

Tempore of the Senate for publication in the 

Congressional Record; 

(4) there be committee referral and action 

on the proposed regulations by resolution in 

each House, concurrent resolution, or by 

joint resolution; and 

(5) there be final publication of the ap­

proved regulations in the Congressional 

Record, with an effective date prescribed in 

the final publication. 

For more detail, please reference the text 

of 2 U.S.C. § 1384. This Notice of Proposed 

Rulemaking is step (1) of the outline set 

forth above. 

What is the approach taken by these pro­
posed substantive regulations? 

The Board will follow the procedures as 

enumerated above and as required by stat­

ute. The Board will review and respond to 

any comments received under step (2) of the 

outline above, and make any changes nec­

essary to ensure that the regulations fully 

implement section 210 of the CAA and reflect 

the practices and policies particular to the 

legislative branch. 
Are there substantive differences in the 

proposed regulations for the House of Rep­
resentatives, the Senate and other employing 
offices? 

No. The Board of Directors has identified 

no ‘‘good cause’’ for varying the text of these 

regulations. Therefore, if these regulations 

are approved as proposed, there will be one 

text applicable to all employing offices and 

covered employees. See 2 U.S.C. § 1331(e)(2). 
Are these proposed regulations also rec­

ommended by the Office of Compliance’s Ex­
ecutive Director, the Deputy Executive Direc­
tor for the Senate, and the Deputy Executive 
Director for the House of Representatives? 

As required by section 304(b)(1) of the CAA, 

2 U.S.C. § 1384(b)(1), the substance of these 

regulations is also recommended by the Ex­

ecutive Director, the Deputy Executive Di­

rector for the Senate and the Deputy Execu­

tive Director for the House of Representa­

tives. 
Are these proposed substantive regulations 

available to persons with disabilities in an al­
ternate format? 

This Notice of Proposed Regulations is 

available on the OOC’s web site, 

www.compliance.gov, which is compliant 

with section 508 of the Rehabilitation Act of 

1973, as amended, 29 U.S.C. § 794(d). This No­

tice can also be made available in large print 

or Braille. Requests for this Notice in an al­

ternative format should be made to: Annie 

Leftwood, Executive Assistant, Office of 

Compliance, 110 2nd Street, S.E., Room LA– 

200, Washington, D.C. 20540; 202–724–9250; 

TDD: 202–426–1912; FAX: 202–426–1913. 

60-DAY COMMENT PERIOD REGARDING 
THE PROPOSED REGULATIONS 

How long do I have to submit comments re­
garding the proposed regulations? 

Comments regarding the OOC’s proposed 

regulations set forth in this Notice are in­

vited for a period of sixty (60) days following 

the date of the appearance of this Notice in 

the Congressional Record. 
How do I submit comments? 
Comments must be made in writing to the 

Executive Director, Office of Compliance, 110 

Second Street, S.E., Room LA–200, Wash­

ington, D.C. 20540–1999. Those wishing to re­

ceive confirmation of the receipt of their 

comments are requested to provide a self-ad­

dressed, stamped post card with their sub­

mission. It is requested, but not required, 

that an electronic version of any comments 

be provided either on an accompanying com­

puter disk or e-mailed to the OOC via its web 

site. Comments may also be submitted by 

facsimile to the Executive Director at 202– 

426–1913 (a non-toll-free number). 
Am I allowed to view copies of comments 

submitted by others? 
Yes. Copies of submitted comments will be 

available for review on the OOC’s web site at 

www.compliance.gov, and at the Office of 

Compliance, 110 Second Street, S.E., Wash­

ington, D.C. 20540–1999, on Monday through 

Friday (non-federal holidays) between the 

hours of 9:30 a.m. and 4:30 p.m. 

Summary: 
The Congressional Accountability Act of 

1995 (CAA), PL 104–1, was enacted into law on 

January 23, 1995. The CAA, as amended, ap­

plies the rights and protections of thirteen 

federal labor and employment statutes to 

covered employees and employing offices 

within the legislative branch of the federal 

government. Section 202 of the CAA applies 

to employees covered by the CAA, the rights 

and protections established by sections 101 

http://www.compliance.gov
http://www.compliance.gov
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through 105 of the Family and Medical Leave 

Act of 1993 (FMLA), 29 U.S.C. §§ 2611–2615. The 

above provisions of section 202 became effec­

tive on January 1, 1997. 2 U.S.C. § 1312. 
The Board of Directors of the Office of 

Compliance (OOC) is now publishing pro­

posed amended regulations to implement 

section 202 of the CAA, 2 U.S.C. §§ 1301–1438, 

as applied to covered employees of the House 

of Representatives, the Senate, and certain 

Congressional instrumentalities listed 

below. 
The purpose of these amended regulations 

is to implement section 202 of the CAA. In 

this Notice of Proposed Rulemaking (NPRM 

or Notice) the Board proposes that virtually 

identical regulations be adopted for the Sen­

ate, the House of Representatives, and the 

six Congressional instrumentalities. Accord­

ingly: 
(1) Senate. It is proposed that the amended 

regulations as described in this Notice be in­

cluded in the body of regulations that shall 

apply to entities within the Senate, and this 

proposal regarding the Senate entities is rec­

ommended by the OOC’s Deputy Executive 

Director for the Senate. 
(2) House of Representatives. It is further 

proposed that the amended regulations as de­

scribed in this Notice be included in the body 

of regulations that shall apply to entities 

within the House of Representatives, and 

this proposal regarding the House of Rep­

resentatives entities is recommended by the 

OOC’s Deputy Executive Director for the 

House of Representatives. 
(3) Certain Congressional instrumentalities. It 

is further proposed that the amended regula­

tions as described in this Notice be included 

in the body of regulations that shall apply to 

the Office of Congressional Accessibility 

Services, the Capitol Police, the Congres­

sional Budget Office, the Office of the Archi­

tect of the Capitol (including the Botanic 

Garden), the Office of the Attending Physi­

cian, and the Office of Compliance; and this 

proposal regarding these six Congressional 

instrumentalities is recommended by the 

OOC’s Executive Director. 
Dates: Comments are due within 60 days 

after the date of publication of this Notice in 

the Congressional Record. 

Section-by-Section Discussion of Proposed 
Changes to the FMLA Regulations 

The following is a section-by-section dis­

cussion of the proposed revisions. Where a 

change is proposed to a regulatory section, 

that section is discussed below. However, as 

the DOL has significantly reorganized its 

FMLA regulations, which the OOC’s pro­

posed regulations mirror, many of the sec­

tions are moved into other areas of the sub­

part. The OOC as a result will use the pro­

posed section and numbers to provide expla­

nation and analysis of changes. In addition, 

even if a section is not discussed, there may 

be minor editorial changes or corrections 

that do not warrant discussion. The titles to 

each section of the existing regulations are 

in the form of a question. The proposal 

would reword each question into the more 

common format of a descriptive title, and 

the OOC invites comments on whether this 

change is helpful. In addition, several sec­

tions have been restructured and reorganized 

to improve the accessibility of the informa­

tion (e.g., guidance on leave for pregnancy 

and birth of a child is addressed in one con­

solidated section; an employing office’s no­

tice obligations are combined in one sec­

tion). 

Section by Section Discussion 
Subpart A—COVERAGE UNDER THE FAM­

ILY AND MEDICAL LEAVE ACT 
Section 825.102 Definitions. 

For the reasons stated below, the Board 

finds good cause to depart from the DOL reg­

ulations with respect to some of the defini­

tions. For example, the term ‘‘Act’’ as de­

fined in the DOL regulations and referring to 

the FMLA can be confused with the Congres­

sional Accountability Act (CAA). Accord­

ingly, the definition of ‘‘Act’’ is excluded 

from the Board’s proposed regulations. In ad­

dition, to avoid any confusion, the definition 

for ‘‘Administrator’’ in the DOL regulations 

has been deleted. Similarly, as there is no 

airline flight crew covered under the CAA, 

the definition of ‘‘airline flight crew em­

ployee’’ has been deleted in the Board’s pro­

posed regulations as have all references to 

‘‘airline flight crew employee.’’ 
Because the DOL definitions of ‘‘commerce 

and industry or activity affecting com­

merce’’ and ‘‘applicable monthly guarantee’’ 

involve concepts that do not apply to em­

ploying offices covered by the CAA, the 

Board finds good cause to exclude these defi­

nitions from the proposed regulations. 
Because the DOL’s definition of ‘‘eligible 

employee’’ (paragraphs ii(3)(4)(5)(6)(7) in sec­

tion 825.102) is not consistent with the defini­

tion of ‘‘eligible employee’’ in CAA section 

202(a)(2)(B), the Board finds good cause to 

keep the definition of ‘‘employee’’ that is 

used in the current version of the OOC 

FMLA regulations and to exclude the defini­

tion in the DOL regulation. 
Likewise, because the definition of ‘‘em­

ployer’’ in CAA section 202(a)(2)(A) is incon­

sistent with the definition in the DOL regu­

lations, the Board finds good cause to keep 

the definition of ‘‘employing office’’ found in 

the current regulations. 
In the paragraphs defining ‘‘health care 

provider,’’ to avoid confusion, the Board is 

substituting ‘‘the Secretary’’ with ‘‘the De­

partment of Labor.’’ Thus, the OOC FMLA 

regulations include in the definition of 

‘‘health care provider’’ as ‘‘any other person 

determined by the Department of Labor to be 

capable of providing health care services.’’ 

825.102(1)(ii) (emphasis added). 
Because these terms are not applicable to 

employing offices covered by the CAA, the 

Board has also found good cause to exclude 

from the proposed OOC regulations the DOL 

definitions of ‘‘person’’ and ‘‘public agency.’’ 
Under the paragraph defining ‘‘physical or 

mental disability,’’ the Board has replaced 

the language from the DOL regulations indi­

cating that 29 CFR part 1630 defines these 

terms with language that states that regula­

tions at 29 CFR part 1630 issued by the Equal 

Employment Opportunity Commission under 

the Americans with Disabilities Act (ADA), 

42 U.S.C. § 12101 et seq., as amended, provide 

guidance to these terms. (Italics added). 
The Board is proposing to adopt the fol­

lowing definition of ‘‘spouse’’: 
Spouse means a husband or wife. For pur­

poses of this definition, husband or wife re­

fers to all individuals in lawfully recognized 

marriages. This definition includes an indi­

vidual in a same-sex marriage. This defini­

tion also includes an individual in a common 

law marriage that either: (1) was entered 

into in a State that recognizes such mar­

riages or, (2) if entered into outside of any 

State, is valid in the place where entered 

into and could have been entered into in at 

least one State. 

Section 825.105 Counting employees for de­
termining coverage. 

This section does not apply to the CAA and 

will remain reserved in the OOC’s regula­

tions. 

Section 825.106 Joint Employer Coverage. 
As joint employment relationships are 

treated differently under the CAA than by 

the DOL, the Board finds good cause to keep 

the language in the current OOC regulations 

in paragraphs (b) through (e) of this section. 

Also, as it is not applicable under the CAA, 

the Board finds good cause to exclude from 

its definitions language relating to Profes­

sional Employer Organizations (PEOs) as 

joint employers. As the DOL has noted, PEOs 

contract with private small businesses to 

provide services that large businesses can af­

ford, but small businesses cannot, such as 

compliance with government standards, em­

ployer liability management, retirement 

benefits, and other employment benefits. 

Congress already provides these services for 

its employees. 

Sections 825.107–825.109 Successor in interest 
coverage; Public agency coverage; Fed­
eral agency coverage. 

These sections do not apply to the CAA 

and will remain reserved in the OOC’s regu­

lations. However, the Board invites comment 

with respect to whether the DOL section 

825.107, Successor in interest coverage, 

should be adopted for the legislative branch. 

Section 825.110 Eligible employee. 
The Board sees good cause to exclude from 

this section the following language from the 

DOL regulations, which is not applicable to 

the CAA: 
‘‘(3) Is employed at a worksite where 50 or 

more employees are employed by the em­

ployer within 75 miles of that worksite. (See 

§ 825.105(b) regarding employees who work 

outside the U.S.) ’’ 
Similarly, the Board sees good cause to ex­

clude from the OOC regulations the following 

paragraph: 
‘‘(e) Whether 50 employees are employed 

within 75 miles to ascertain an employee’s 

eligibility for FMLA benefits is determined 

when the employee gives notice of the need 

for leave. Whether the leave is to be taken at 

one time or on an intermittent or reduced 

leave schedule basis, once an employee is de­

termined eligible in response to that notice 

of the need for leave, the employee’s eligi­

bility is not affected by any subsequent 

change in the number of employees em­

ployed at or within 75 miles of the employ­

ee’s worksite, for that specific notice of the 

need for leave. Similarly, an employer may 

not terminate employee leave that has al­

ready started if the employee-count drops 

below 50. For example, if an employer em­

ploys 60 employees in August, but expects 

that the number of employees will drop to 40 

in December, the employer must grant 

FMLA benefits to an otherwise eligible em­

ployee who gives notice of the need for leave 

in August.’’ 

Section 825.111 Determining whether 50 em­
ployees are employed within 75 miles. 

This section does not apply to the CAA and 

will remain reserved in the OOC regulations. 

Section 825.120 Leave for pregnancy or birth. 
References in the DOL’s regulations to 

state law in this section and other sections 

throughout the DOL’s regulations have not 

been adopted by the Board because state law 

does not apply to the legislative branch. 
Further, in this section and other sections 

throughout the DOL regulations, any ref­

erences to spouses who are employed at two 

different worksites of an employer located 

more than 75 miles from each other have not 

been adopted by the Board because such sce­

narios are not applicable to the legislative 

branch. 

Subpart B—EMPLOYEE LEAVE ENTITLE­
MENTS UNDER THE FAMILY AND MED­
ICAL LEAVE ACT 

Section 825.206 Interaction with the FLSA. 
Although the DOL amended its FMLA reg­

ulations to add computer employees to the 

list of exempt employees who do not lose 

their FLSA exempt status despite being pro­

vided unpaid FMLA leave, the Board finds 

good cause not to include ‘‘computer em­

ployees’’ to the list of employees who may 
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qualify as exempt from the overtime and 

minimum wage requirements of the FLSA. 

In light of the fact that the Board’s Sep­

tember 29, 2004 Proposed Regulations imple­

menting exemptions from the overtime pay 

requirements under the Fair Labor Stand­

ards Act of 1938 (FLSA) were never enacted 

into law and the existing OOC FLSA Regula­

tions do not include exemptions for com­

puter employees, the OOC’s FMLA regula­

tions should not include these employees in 

this section. The Board specifically seeks 

comments to this departure from the DOL 

regulations. 
Further, any references in this section and 

other sections throughout the DOL regula­

tions which place limitations on an em­

ployee who works for an employing office 

with fewer than 50 employees have not been 

adopted by the Board because such limita­

tions do not apply to the legislative branch. 

See 825.111. 

Section 825.207 Substitution of paid leave. 
The DOL regulations under section 

825.207(f) permit an employer to require that 

an employee’s use of paid compensatory time 

for a FMLA reason can be used against the 

employee’s FMLA leave entitlement. 
As the Board does not know whether or 

under what circumstances, employing offices 

currently allow or require that paid compen­

satory time be used for a FMLA reason and 

be counted against the employee’s FMLA 

leave entitlement, the Board proposes that 

the comparable OOC FMLA regulation read 

as follows: 
Under the FLSA, an employing office al­

ways has the right to cash out an employee’s 

compensatory time or to require the em­

ployee to use the time. Therefore, if an em­

ployee requests and is permitted to use ac­

crued compensatory time to receive pay for 

time taken off for an FMLA reason, or if the 

employing office requires such use pursuant 

to the FLSA, the time taken may be counted 

against the employee’s FMLA leave entitle­

ment. 
The Board seeks comments from interested 

parties as to whether such a provision is ap­

propriate for the legislative branch. 

Section 825.209 Maintenance of employee 
benefits. 

The Board has changed what it believes to 

be a typographical error in the DOL regula­

tions and cross references this section with 

section 825.102 and not section 825.800 when 

referring to the definition of ‘‘group health 

plan.’’ 

Section 825.215 Equivalent position. 
Any references from the DOL regulations 

in this section and other sections to the Em­

ployee Retirement Income Security Act 

(ERISA) have not been adopted by the Board 

because ERISA does not apply to the legisla­

tive branch. 

Section 825.216 Limitations on employee’s 
right to reinstatement. 

The Board questions whether the following 

language in section 825.216(a)(3) of the DOL 

regulations applies to the legislative branch: 

‘‘On the other hand, if an employee was hired 

to perform work on a contract, and after 

that contract period the contract was award­

ed to another contractor, the successor con­

tractor may be required to restore the em­

ployee if it is a successor employer. See 

§ 825.107.’’ 
The Board proposes that the OOC regula­

tions contain the following language and re­

quests comments from interested parties, es­

pecially with respect to caucus or committee 

employees: ‘‘On the other hand, if an em­

ployee was hired to perform work for one 

employing office for a project for a specific 

time period, and after that time period has 

ended, the same employee was assigned to 

work at another employing office on the 

same project, the successor employing office 

may be required to restore the employee if it 

is a successor employing office.’’ 

Section 825.217 Key employee, general rule. 
For the reasons stated above, the Board 

finds good cause not to follow the DOL 

changes to section 825.217(b) which exempts 

computer employees from the minimum 

wage and overtime requirements of the 

FLSA. As the language in the FLSA is in­

consistent with the OOC FLSA regulations, 

the Board believes that this exemption 

should not be included. The Board requests 

comments from interested parties on this de­

letion. 

Section 825.220 Protection for employees who 
request leave or otherwise assert FMLA 
rights. 

Except for the paragraph related to settle­

ments, as noted below, the Board proposes to 

adopt the DOL amendments with respect to 

this section. Section 825.220 provides protec­

tion for employees who request leave or oth­

erwise assert FMLA rights and includes new 

language discussing remedies when an em­

ploying office interferes with an employee’s 

rights under the FMLA. This section further 

clarifies that the prohibition against inter­

ference includes prohibitions against retalia­

tion as well as discrimination. The Board be­

lieves that there is good cause to make 

changes to the DOL’s clarification of the set­

tlement provision in paragraph (d) of this 

section. Sections 1414 and 1415 of the CAA 

govern awards and settlements made as a re­

sult of parties proceeding through an OOC 

process. While the Board recognizes that par­

ties will now have the right to settle or re­

lease FMLA claims without the approval of 

the OOC or a court, parties seeking to re­

lease claims which were raised in an OOC 

process pursuant to CAA sections 1414 and 

1415 must still comply with those provisions. 

Therefore, the Board proposes to insert the 

following language: ‘‘Except for settlement 

agreements covered by 1414 and/or 1415 of the 

Congressional Accountability Act, this does 

not prevent the settlement or release of 

FMLA claims by employees based on past 

employing office conduct without the ap­

proval of the Office of Compliance or a 

court.’’ 

Subpart C—EMPLOYEE AND EMPLOYING 
OFFICE RIGHTS AND OBLIGATIONS 
UNDER THE FMLA, AS MADE APPLICA­
BLE BY THE CAA. 

Section 825.300 Employing office notice re­
quirements. 

The Board proposes to follow the DOL reg­

ulations insofar as they consolidate the em­

ploying office notice requirements from sec­

tions 825.300, 825.301, 825.110 and 825.208 into 

one comprehensive section addressing an em­

ploying office’s notice obligations. However, 

the Board finds good cause not to adopt the 

DOL regulations in section 825.300(a) General 

notice, but instead to keep the requirements 

found in the current OOC regulations under 

section 825.301(a). The DOL regulations, at 

section 825.300(a), address the requirement 

that employing offices post a notice on em­

ployee rights and responsibilities under the 

law and the civil monetary penalty provision 

in the law for employing offices who will­

fully violate the posting requirement. In 

1995, while developing the current FMLA reg­

ulations, the OOC Board determined that 

‘‘while the CAA incorporates certain specific 

sections of the FMLA, the CAA explicitly did 

not incorporate the notice posting and rec­

ordkeeping requirements of sections 109 and 

106(b) of the FMLA. For the reasons dis­

cussed with respect to the FLSA, as the CAA 

has not incorporated the notice posting and 

recordkeeping requirements of the FMLA, 

the Board will not do so.’’ As a result, we 

find no authority that would require employ­

ing offices covered under the CAA to provide 

notice postings of employees’ FMLA rights 

in the workplace. See November 28, 1995 OOC 

Notice of Proposed Rulemaking S17628. As to 

the remainder of the paragraphs in this sec­

tion, the Board finds no reason to depart 

from the amendments adopted by the DOL. 
The Board proposes to adopt section 825.300 

regarding the eligibility notice (825.300(b)); 

the rights and responsibility notice 

(825.300(c)); the designation notice 

(825.300(d)); and the consequences of failing 

to provide notice (825.300(e)). 
(b) Eligibility notice. 
The Board proposes to adopt the DOL 

amendments with respect to this section. 

The Board also proposes to adopt the DOL 

regulations consolidating existing eligibility 

notice requirements in current sections 

825.110 and 825.301 into one section, section 

825.300(b) of the OOC regulations and to 

strengthen and clarify them. For example, 

section 825.300(b)(1) of the DOL regulations 

requires an employer to advise an employee 

of his or her eligibility status when the em­

ployee requests leave under the FMLA. The 

regulations extend the time frame for an em­

ployer to respond to an employee’s request 

for FMLA leave from two business days to 

five business days. Further, the DOL regula­

tions in section 825.300(b)(2) specify what in­

formation an employer must convey to an 

employee as to eligibility status. The Board 

also proposes in its regulations that an em­

ploying office must provide reasons to an 

employee if he or she is not eligible for 

FMLA leave, as do the DOL regulations. The 

regulations limit that notification to any 

one of the potential reasons why an em­

ployee fails to meet the eligibility require­

ments. 
Further, the proposed OOC regulations re­

quire employing offices to include in the eli­

gibility notice an explanation of conditions 

applicable to the use of paid leave that runs 

concurrently with unpaid FMLA. While this 

requirement is in the current regulations, it 

is expanded to require that employing offices 

also notify employees of their continuing en­

titlement to take unpaid FMLA leave if they 

do not comply with an employing office’s re­

quired conditions for use of paid leave. 
(c) Rights and responsibilities notice. 
The Board is following the DOL regula­

tions separating the notice of rights and re­

sponsibilities from the notice of eligibility. 

Accordingly, if the employee is eligible for 

FMLA leave, section 825.300(c) of the OOC 

regulations require the employing office to 

provide the employee with specific notice of 

his or her rights and obligations under the 

law and the consequences of failing to meet 

those obligations. 
To simplify the timing of the notice of 

rights and responsibilities and to avoid un­

necessary administrative burden on employ­

ing offices, section 825.300(c)(1) of the Board’s 

proposed regulations requires employing of­

fices to provide this notice to employees at 

the same time they provide the eligibility 

notice. Additionally, if the information in 

the notice of rights and responsibilities 

changes, section 825.300(c) requires the em­

ploying office to notify the employee of any 

changes within five business days of the first 

notice of the need for FMLA leave subse­

quent to any change. This timing require­

ment will ensure that employees receive 

timely notice of the expectations and obliga­

tions associated with their FMLA leave each 

leave year and also receive prompt notice of 

any change in those rights or responsibilities 

when leave is needed during the leave year. 
In this section, employing offices are re­

quired to notify employees of the method 

used for establishing the 12-month period for 
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FMLA entitlement, or, in the case of mili­

tary caregiver leave, the start date of the 

‘‘single 12-month period.’’ 
Employing offices are not, however, re­

quired to provide the certification form with 

the notice of rights and responsibilities. No­

tice of any changes in the rights and respon­

sibilities notice must be provided within five 

business days of the first notice of an em­

ployee’s need for leave subsequent to any 

change. Electronic distribution of the notice 

of rights and responsibilities is allowed, so 

long as the employing office can dem­

onstrate that the employee (who may al­

ready be on leave and who may not have ac­

cess to employing office-provided computers) 

has access to the information electronically. 
(d) Designation notice. 
The Board proposes to adopt the DOL 

amendments with respect to this require­

ment. Section 825.300(d) outlines the require­

ments of the designation notice an employ­

ing office must provide to an employee. Once 

the employing office has enough information 

to determine whether the leave qualifies as 

FMLA leave, the employing office must no­

tify the employee within five business days 

of making the determination whether the 

leave has or has not been designated as 

FMLA leave. This is an increase from the 

two-day time frame in the current OOC regu­

lations. Further, only one designation notice 

is required for each FMLA-qualifying reason 

per leave year, regardless of whether the 

leave is taken as a continuous block of leave 

or on an intermittent or reduced leave sched­

ule basis. 
Further, the employing office must inform 

the employee of the number of hours that 

would be designated as FMLA leave, only 

upon employee request and no more often 

than every 30 days if FMLA leave was taken 

during that period. To the extent it is not 

possible to provide such information (such as 

in the case of unforeseeable intermittent 

leave), the employing office is required to 

provide such information to the employee 

every 30 days if the employee took leave dur­

ing the 30-day period. The employing office 

is permitted to notify the employee of the 

hours counted against the FMLA leave enti­

tlement orally and follow up with written 

notification on a pay stub at the next payday 

(unless the next payday is in less than one 

week, in which case the notice must be no 

later than the subsequent payday). If the em­

ploying office requires that paid leave be 

substituted for unpaid leave, or that paid 

leave taken under an existing leave plan be 

counted as FMLA leave, the employing office 

must inform the employee of this designa­

tion at the time the leave is designated as 

FMLA leave. 
Although the designation notice has to be 

in writing, it may be in any form, including 

a notation on the employee’s pay stub, and if 

the leave is not designated as FMLA leave, 

the notice to the employee may be in the 

form of a simple written statement. Employ­

ing offices can provide an employee with 

both the eligibility and designation notice at 

the same time in cases where the employing 

office has adequate information to designate 

leave as FMLA leave when an employee re­

quests the leave. 
Employing offices must provide written 

notice of any requirement for a fitness-for-

duty certification, including whether the fit-

ness-for-duty certification must address the 

employee’s ability to perform the essential 

functions of the employee’s position and, if 

so, to provide a list of the essential functions 

of the employee’s position with the designa­

tion notice. If the employee handbook or 

other written documents clearly provides 

that a fitness-for-duty certificate will be re­

quired, written notice is not required, but 

oral notice must be provided. 

Finally, the employing office is required to 

notify the employee if the information pro­

vided in the designation notice changes. For 

example, if an employee exhausts his or her 

FMLA leave entitlement and the leave will 

no longer be designated as FMLA leave, the 

employing office must provide the employee 

with written notice of this change consistent 

with this section. 
(e) Consequences of failing to provide notice. 
The Board proposes to adopt the DOL 

amendments with respect to this section. 

Section 825.300(e) clarifies that failure to 

comply with the notice requirements set 

forth in this section could constitute inter­

ference with, restraint of, or denial of the 

use of FMLA leave. The Board proposes that 

the following language be included in the 

OOC regulations: 
Consequences of failing to provide notice. 

Failure to follow the notice requirements set 

forth in this section may constitute an inter­

ference with, restraint, or denial of the exer­

cise of an employee’s FMLA rights. An em­

ploying office may be liable for compensa­

tion and benefits lost by reason of the viola­

tion, for other actual monetary losses sus­

tained as a direct result of the violation, and 

for appropriate equitable or other relief, in­

cluding employment, reinstatement, pro­

motion, or any other relief tailored to the 

harm suffered See 825.400(c). 

Section 825.301 Designation of FMLA leave. 
The Board proposes to adopt the DOL 

amendments with respect to this section. 

Section 825.301 addresses an employing of­

fice’s obligations regarding timely designa­

tion of leave as FMLA-qualifying and reiter­

ates the requirement to notify the employee 

of the designation within five business days. 

Among other things, this section requires 

that the employing office’s designation deci­

sion be based only on information received 

from the employee or the employee’s rep­

resentative and also provides that, if the em­

ploying office does not have sufficient infor­

mation about the employee’s reason for 

leave, the employing office should inquire 

further of the employee or of the employee’s 

spokesperson. 

Section 825.302 Employee notice require­
ments for foreseeable FMLA leave. 

The Board proposes to adopt the DOL 

amendments with respect to this section. In 

general, Section 825.302 addresses an employ­

ee’s obligation to provide notice of the need 

for foreseeable FMLA leave. This includes 

requiring an employee to give at least 30 

days notice when the need for FMLA leave is 

foreseeable at least 30 days in advance or ‘‘as 

soon as practicable’’ if leave is foreseeable 

but 30 days notice is not practicable. In such 

cases, employees must respond to requests 

from employing offices to explain why it was 

not possible to give 30 days notice. Further, 

the language in this section defines ‘‘as soon 

as practicable’’ to be ‘‘as soon as both pos­

sible and practical, taking into account all 

of the facts and circumstances in the indi­

vidual case.’’ This is a change from defining 

‘‘as soon as practicable’’ as ‘‘ordinarily with­

in one or two business days.’’ 
Further, when an employee seeks leave for 

the first time for a FMLA-qualifying reason, 

the employee need not expressly assert 

rights under the FMLA, as made applicable 

by the CAA, or even mention the FMLA but 

must provide: sufficient information that in­

dicates that a condition renders the em­

ployee unable to perform the functions of the 

job, or if the leave is for a family member, 

that the condition renders the family mem­

ber unable to perform daily activities; the 

anticipated duration of the absence; and 

whether the employee or the employee’s 

family member intends to visit a health care 

provider or has a condition for which the em­

ployee or the employee’s family member is 

under the continuing care of a health care 

provider. The regulations set forth the types 

of information that an employee may have 

to provide in order to put an employing of­

fice on notice of the employee’s need for 

FMLA-protected leave. Rather than estab­

lish a list of information that must be pro­

vided in all cases, the regulations provide ad­

ditional guidance to employees so that they 

would know what information to provide to 

their employing offices. The nature of the in­

formation necessary to put the employing of­

fice on notice of the need for FMLA leave 

will vary depending on the circumstances. 
Employees seeking leave for previously 

certified FMLA leave must inform the em­

ploying office that the leave is for a condi­

tion, covered servicemember’s serious injury 

or illness, or qualifying exigency that was 

previously certified or for which the em­

ployee has previously taken FMLA leave. 
While an employee must still comply with 

the employing office’s usual notice and pro­

cedural requirements for calling in absences 

and requesting leave, under the new regula­

tions, language stating that an employing 

office cannot delay or deny FMLA leave if an 

employee fails to follow such procedures has 

been deleted. However, employing offices 

may need to inquire further to determine for 

which reason the leave is being taken, and 

employees will be required to respond to 

such inquiries. 
Additionally, the regulations make clear 

that the requirement that an employee and 

employing office attempt to work out a 

schedule without unduly disrupting the em­

ploying office’s operations applies only to 

military caregiver leave. It does not apply to 

qualifying exigency leave. 

Section 825.303 Employee notice require­
ments for unforeseeable FMLA leave 

The Board proposes to adopt the DOL 

amendments with respect to this section. 

Section 825.303 addresses an employee’s obli­

gation to provide notice when the need for 

FMLA leave is unforeseeable. Section 825.303 

retains the current standard that employees 

must provide notice of their need for unfore­

seeable leave ‘‘as soon as practicable under 

the facts and circumstances of the particular 

case,’’ but instead of expecting employees to 

give notice ‘‘within no more than one or two 

working days of learning of the need for 

leave,’’ in ‘‘unusual circumstances,’’ notice 

should be provided within the time pre­

scribed by the employing office’s usual and 

customary notice requirements applicable to 

such leave. Section 825.303 also retains the 

current standard that employees need not 

assert their rights under the FMLA or even 

mention the FMLA to put employing offices 

on notice of the need for unforeseeable 

FMLA leave, but adds the same language 

used in proposed section 825.302 clarifying 

what information must be provided in order 

to give sufficient notice to the employing of­

fice of the need for FMLA leave. New regula­

tions in section 825.303 add that the em­

ployee has an obligation to respond to an 

employing office’s questions designed to de­

termine whether leave is FMLA-qualifying, 

explaining that calling in ‘‘sick,’’ without 

providing additional information, will not be 

sufficient notice. 

Section 825.304 Employee failure to provide 
notice. 

The Board proposes to adopt the DOL 

amendments with respect to this section. 

Section 825.304 follows the DOL’s reorganiza­

tion of the rules that are applicable to leave 

foreseeable at least 30 days in advance, leave 

foreseeable less than 30 days in advance, and 

unforeseeable leave. This section retains lan­

guage that FMLA leave cannot be delayed 

due to lack of required employee notice if 
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the employing office has not complied with 

its notice requirements. 

Section 825.305 Certification, general rule. 
The Board proposes to adopt the DOL 

amendments with respect to this section. 

Under the FMLA, as applied under the CAA, 

employing offices are permitted to require 

that employees provide a certification from 

their health care provider (or their family 

member’s health care provider, as appro­

priate) to support the need for leave due to 

a serious health condition. Section 825.305 

sets forth the general rules governing em­

ploying office requests for medical certifi­

cation to substantiate an employee’s need 

for FMLA leave due to a serious health con­

dition. Military family leave provisions have 

been added to permit employing offices to re­

quire employees to provide a certification in 

the case of leave taken for a qualifying exi­

gency or to care for a covered servicemember 

with a serious injury or illness. Section 

825.305 applies generally to all types of cer­

tification. In most cases, for example, former 

references to ‘‘medical certification’’ have 

been changed to ‘‘certification.’’ 
In section 825.305, the employing office 

should request that an employee furnish cer­

tification from a health care provider at the 

time the employee gives notice of the need 

for leave or within five business days there­

after, or, in the case of unforeseen leave, 

within five business days after the leave 

commences. This time frame has been in­

creased from two to five business days after 

notice of the need for FMLA leave is pro­

vided. Further, the employing office may re­

quest certification at some later date if the 

employing office later has reason to question 

the appropriateness of the leave or its dura­

tion. This section also adds a 15-day time pe­

riod for providing a requested certification 

to all cases. 
Definitions of incomplete and insufficient 

certifications have been added in this sec­

tion, as well as a procedure for curing an in­

complete or insufficient certification. This 

procedure requires that an employing office 

notify the employee in writing as to what 

additional information is necessary for the 

medical certification and provides seven cal­

endar days in which the employee must pro­

vide the additional information. If an em­

ployee fails to submit a complete and suffi­

cient certification, despite the opportunity 

to cure the deficiency, the employing office 

may deny the request for FMLA leave. 
Section 825.305 also deletes an earlier pro­

vision that if a less stringent medical certifi­

cation standard applies under the employing 

office’s sick leave plan, only that lesser 

standard may be required when the employee 

substitutes any form of paid leave for FMLA 

leave and replaces it with a provision allow­

ing employing offices to require a new cer­

tification on an annual basis for conditions 

lasting beyond a single leave year. 

Section 825.306 Content of medical certifi­
cation for leave taken because of an em­
ployee’s own serious health condition or 
the serious health condition of a family 
member. 

The Board proposes to adopt the DOL 

amendments with respect to this section. 

Section 825.306 addresses the information an 

employing office can require in the medical 

certification to substantiate the existence of 

a serious health condition (of the employee 

or a family member) and the employee’s 

need for leave due to the condition, and adds: 

the health care provider’s specialization; 

guidance as to what may constitute appro­

priate medical facts, including that a health 

care provider may provide a diagnosis; and 

whether intermittent or reduced schedule 

leave is medically necessary. Section 825.306 

clarifies that where a serious health condi­

tion may also be a disability, employing of­

fices are not prevented from following the 

procedures under the Americans with Dis­

abilities Act (ADA), as applied under the 

CAA, for requesting medical information. 

Section 825.306 also contains new language 

that employing offices may not require em­

ployees to sign a release of their medical in­

formation as a condition of taking FMLA 

leave. 
This section does not apply to the military 

family leave provisions. The Board’s pro­

posed regulations have revised the current 

optional certification form into two separate 

optional forms, one for the employee’s own 

serious health condition and one for the seri­

ous health condition of a covered family 

member. 

Section 825.307 Authentication and clarifica­
tion of medical certification for leave 
taken because of an employee’s own seri­
ous health condition or the serious health 
condition of a family member; second and 
third opinions. 

The Board proposes to adopt the DOL’s 

amendments covered under this section. Sec­

tion 825.307 addresses the employing office’s 

ability to clarify or authenticate a complete 

and sufficient FMLA certification. Section 

825.307 defines the terms ‘‘authentication’’ 

and ‘‘clarification.’’ ‘‘Authentication’’ in­

volves providing the health care provider 

with a copy of the certification and request­

ing verification that the information on the 

form was completed and/or authorized by the 

provider. The regulations add that no addi­

tional medical information may be requested 

and the employee’s permission is not re­

quired. In contrast, ‘‘clarification’’ involves 

contacting the employee’s health care pro­

vider in order to understand the handwriting 

on the medical certification or to understand 

the meaning of a response. As is the case 

with authentication, no additional informa­

tion beyond that included in the certifi­

cation form may be requested. Any contact 

with the employee’s health care provider 

must comply with the requirements of the 

HIPAA Privacy Rule. 
It is no longer necessary that the employ­

ing office utilize a health care provider to 

make the contact with the employee’s health 

care provider, but the regulations do clarify 

who may contact the employee’s health care 

provider and ensure that the employee’s di­

rect supervisor is not the point of contact. 

Employee consent to the contact is no longer 

required. However, before the employing of­

fice contacts the employee’s health care pro­

vider for clarification or authentication of 

the FMLA certification, the employee must 

first be given an opportunity to cure any de­

ficiencies in the certification. Section 825.307 

also provides requirements for an employing 

office’s request for a second opinion, and 

adds language requiring the employee or the 

employee’s family member to authorize his 

or her health care provider to release rel­

evant medical information pertaining to the 

serious health condition at issue if such in­

formation is requested by the second opinion 

health care provider. Section 825.307 also in­

creases the number of days the employing of­

fice has to provide an employee with a re­

quested copy of a second or third opinion 

from two to five business days. This section 

of the regulations does not apply to the mili­

tary family leave provisions. 

Section 825.308 Recertifications for leave 
taken because of an employee’s own seri­
ous health condition or the serious health 
condition of a family member. 

The Board proposes to adopt the DOL 

amendments covered in this section. Section 

825.308 of the regulations addresses the em­

ploying office’s ability to seek recertifi­

cation of an employee’s medical condition. 

This section has been reorganized to clarify 
how often employing offices may seek recer­
tification in situations where the minimum 
duration of the condition, as opposed to the 
duration of the period of incapacity, exceeds 
30 days. Thus, an employing office may re­
quest recertification no more often than 
every 30 days and only in connection with an 
absence by the employee, unless the medical 
certification indicates that the minimum du­
ration of the condition is more than 30 days, 
then an employing office must wait until 
that minimum duration expires before re­
questing a recertification. In all cases, an 
employing office may request a recertifi­
cation of a medical condition every six 
months in connection with an absence by the 
employee. An employing office may request 
recertification in less than 30 days if, among 
other things, the employee requests an ex­
tension of leave or circumstances described 
by the previous certification change signifi­
cantly. This section clarifies that an employ­
ing office may request the same information 
on recertification as required for the initial 
certification and the employee has the same 
obligation to cooperate in providing recer­
tification as he or she does in providing the 
initial certification. 

Section 825.309 Certification for leave taken 
because of a qualifying exigency. 

The Board proposes to adopt the DOL’s 
regulations under this section. Under the 
military family leave provisions of the DOL 
regulations, an employing office may require 
that leave taken because of a qualifying exi­
gency be supported by a certification and re­
quire that the employee provide a copy of 
the covered military member’s active duty 
orders or other documentation issued by the 
military which indicates that the covered 
military member is on active duty (or has 
been notified of an impending call or order to 
active duty) in support of a contingency op­
eration, as well as the dates of the covered 
military member’s active duty service. While 
a form requesting this basic information 
may be used by the employing office, no in­
formation may be required beyond that spec­
ified in this section and in all instances the 
information on the form must relate only to 
the qualifying exigency for which the cur­
rent need for leave exists. Section 825.309 
also establishes the verification process for 
certifications. 

This section also provides that the infor­
mation required in a certification need only 
be provided to the employing office the first 
time an employee requests leave because of a 
qualifying exigency arising out of a par­
ticular active duty or call to active duty of 
a covered military member. While additional 
information may be needed to provide cer­
tification for subsequent requests for exi­
gency leave, an employee is only required to 
give a copy of the active duty orders to the 
employing office once. A copy of new active 
duty orders or other documentation issued 
by the military only needs to be provided to 
the employing office if the need for leave be­

cause of a qualifying exigency arises out of a 

different active duty or call to active duty 

order of the same or a different covered mili­

tary member. See DOL (Form WH–384) and 

OOC regulations proposed Form E. 
An employing office may contact an appro­

priate unit of the Department of Defense to 

request verification that a covered military 

member has been called to active duty status 

(or notified of an impending call to active 

duty status) in support of a contingency op­

eration. Again, no additional information 

may be requested by the employing office 

and the employee’s permission is not re­

quired. This verification process will protect 

employees from unnecessary intrusion while 

still providing a useful tool for employing of­

fices to verify the certification information 

given to them. 
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Consistent with the amendments to sec­

tion 825.126(b)(6), with respect to Rest and 

Recuperation qualifying exigency leave, the 

employing office is permitted to request a 

copy of the military member’s Rest and Re­

cuperation orders, or other documentation 

issued by the military indicating that the 

military member has been granted Rest and 

Recuperation leave, as well as the dates of 

the leave, in order to determine the employ­

ee’s specific qualifying exigency leave period 

available for Rest and Recuperation. Em­

ploying offices may also contact the appro­

priate unit of the DOD to verify that the 

military member is on active duty or call to 

active duty status. The employee’s permis­

sion is not required to conduct such 

verifications. The employing office may not, 

however, request any additional information. 

Section 825.310 Certification for leave taken 
to care for a covered servicemember 
(military caregiver leave). 

The Board proposes to adopt the amend­

ments covered in the DOL regulations under 

this section. While the military family leave 

provisions of the NDAA amended the 

FMLA’s certification requirements to permit 

an employer to request certification for 

leave taken to care for a covered service-

member, the FMLA’s existing certification 

requirements focus on providing information 

related to a serious health condition—a term 

that is not necessarily relevant to leave 

taken to care for a covered servicemember. 

At the same time, the military family leave 

provisions of the NDAA do not explicitly re­

quire that a sufficient certification for pur­

poses of military caregiver leave provide rel­

evant information regarding the covered 

servicemember’s serious injury or illness. 

Section 825.310 of the DOL’s regulations pro­

vide that when leave is taken to care for a 

covered servicemember with a serious injury 

or illness, an employer may require an em­

ployee to support his or her request for leave 

with a sufficient certification. An employer 

may require that certain necessary informa­

tion to support the request for leave be sup­

ported by a certification from one of the fol­

lowing authorized health care providers: (1) 

A DOD health care provider; (2) a VA health 

care provider; (3) a DOD TRICARE network 

authorized private health care provider; or 

(4) a DOD non-network TRICARE authorized 

private health care provider. Sections 

825.310(b)–(c) of the DOL regulations set forth 

the information an employing office may re­

quest from an employee (or the authorized 

health care provider) in order to support the 

employee’s request for leave. The DOL devel­

oped a new optional form, Form WH–385, 

which the Board adopted for proposed OOC 

Form F. The Board agrees that OOC Form F 

may be used to obtain appropriate informa­

tion to support an employee’s request for 

leave to care for a covered servicemember 

with a serious injury or illness. However, an 

employing office may use any form con­

taining the following basic information: (1) 

whether the servicemember has incurred a 

serious injury or illness; (2) whether the in­

jury or illness may render the servicemem­

ber medically unfit to perform the duties of 

the member’s office, grade, rank, or rating; 

(3) whether the injury or illness was incurred 

by the member in line of duty on active 

duty; and (4) whether the servicemember is 

undergoing medical treatment, recuperation, 

or therapy, is otherwise on outpatient sta­

tus, or is otherwise on the temporary dis­

ability retired list. However, as is the case 

for any required certification for leave taken 

to care for a family member with a serious 

health condition, no information may be re­

quired beyond that specified above. In all in­

stances, the information on any required cer­

tification must relate only to the serious in­

jury or illness for which the current need for 

leave exists. 
Additionally, section 825.310 of the pro­

posed OOC regulations provides that an em­

ploying office requiring an employee to sub­

mit a certification for leave to care for a 

covered servicemember must accept as suffi­

cient certification ‘‘invitational travel or­

ders’’ (ITOs) or ‘‘invitational travel author­

izations’’ (ITAs) issued by the DOD for a 

family member to join an injured or ill serv­

icemember at his or her bedside. If an em­

ployee will need leave to care for a covered 

servicemember beyond the expiration date 

specified in an ITO or an ITA, the regula­

tions provide that an employing office may 

request further certification from the em­

ployee. Lastly this section provides that in 

all instances in which certification is re­

quested, it is the employee’s responsibility 

to provide the employing office with com­

plete and sufficient certification and failure 

to do so may result in the denial of FMLA 

leave. 
The regulations also permit an eligible em­

ployee who is a spouse, parent, son, daughter 

or next of kin of a covered servicemember to 

submit an ITO or ITA issued to another fam­

ily member as sufficient certification for the 

duration of time specified in the ITO or ITA, 

even if the employee seeking leave is not the 

named recipient on the ITO or ITA. The reg­

ulations further permit an employing office 

to authenticate and clarify medical certifi­

cations submitted to support a request for 

leave to care for a covered servicemember 

using the procedures applicable to FMLA 

leave taken to care for a family member 

with a serious health condition. However, 

unlike the recertification, second and third 

opinion processes used for other types of 

FMLA leave, recertification, second and 

third opinions are not warranted for pur­

poses of military caregiver leave when the 

certification has been completed by a DOD 

health care provider, a VA health care pro­

vider, a DOD TRICARE network authorized 

private health care provider, or a DOD non-

network TRICARE authorized private health 

care provider, but are permitted when the 

certification has been completed by a health 

care provider who is not affiliated with the 

DOD, VA, or TRICARE. 
An employee seeking to take military 

caregiver leave must provide the requested 

certification to the employing office within 

the time frame requested by the employing 

office (which must allow at least 15 calendar 

days after the employing office’s request), 

unless it is not practicable under the par­

ticular circumstances to do so despite the 

employee’s diligent, good faith efforts. 

Section 825.312 Fitness-for-duty certification. 
The Board proposes to adopt the amend­

ments covered in the DOL’s regulations 

under this section. Section 825.312 addresses 

the fitness for-duty certification that an em­

ployee may be required to submit upon re­

turn to work from FMLA leave. This section 

clarifies that employees have the same obli­

gation to provide a complete certification or 

provide sufficient authorization to the 

health care provider in order for that person 

to provide the information directly to the 

employing office in the fitness-for-duty cer­

tification process as they do in the initial 

certification process. The employing office 

may require that the fitness-for-duty certifi­

cation address the employee’s ability to per­

form the essential functions of the employ­

ee’s job, as long as the employing office pro­

vides the employee with a list of those essen­

tial job functions no later than the employ­

ing office provides the designation notice. 

The designation notice must indicate that 

the certification address the employee’s abil­

ity to perform those essential functions. An 

employing office may contact the employee’s 

health care provider directly, consistent 

with the procedure in proposed section 

825.307(a), for purposes of authenticating or 

clarifying the fitness-for-duty certification. 

The employing office is required to advise 

the employee in the eligibility notice re­

quired by proposed section 825.300(b) if the 

employing office will require a fitness-for-

duty certification to return to work. Em­

ployees are not entitled to the reinstatement 

protections of the Act if they do not provide 

the required fitness-for-duty certification or 

request additional FMLA leave. 
Section 825.312 also requires that the em­

ploying office uniformly apply its policies 

permitting fitness-for-duty certifications to 

intermittent and reduced schedule leave 

users when reasonable safety concerns are 

present, but limits the frequency of such cer­

tifications to once in a 30-day period in 

which intermittent or reduced schedule 

leave was taken. ‘‘Reasonable safety con­

cerns’’ means a reasonable belief of a signifi­

cant risk of harm to the individual employee 

or others. In determining whether reasonable 

safety concerns exist, an employing office 

should consider the nature and severity of 

the potential harm and the likelihood that 

potential harm will occur. This is meant to 

be a high standard. Thus, the determination 

that there are reasonable safety concerns 

must rely on objective factual evidence, not 

subjective perceptions. Employing offices 

cannot, under this section, require such cer­

tifications in all intermittent or reduced 

leave schedule situations, but only where 

reasonable safety concerns are present. 

There is no fitness-for-duty certification 

form, nor is there any specific format such a 

certification must follow as long as it con­

tains the required information. An employ­

ing office is allowed to require that the fit-

ness-for-duty certification address the em­

ployee’s ability to perform the essential 

functions of his or her position. However, the 

employing office can choose to accept a sim­

ple statement in place of the fitness-for-duty 

certification (or not require a fitness-for-

duty certification at all). 
There is no second and third opinion proc­

ess for a fitness-for-duty certification. A fit-

ness-for-duty certification need only address 

the condition for which FMLA leave was 

taken and the employee’s ability to perform 

the essential functions of the job. The em­

ployee’s health care provider determines 

whether a separate examination is required 

in order to determine the employee’s fitness 

to return to duty under the FMLA. A med­

ical examination at the employing office’s 

expense may be required only after the em­

ployee has returned from FMLA leave and 

must be job-related and consistent with busi­

ness necessity as required by the ADA. The 

employing office cannot delay the employ­

ee’s return to work while arranging for and 

having the employee undergo a medical ex­

amination. 

Section 825.313 Failure to provide certifi­
cation. 

The Board proposes to adopt the amend­

ments covered in the DOL regulations under 

this section. Section 825.313 explains the con­

sequences for an employee who fails to pro­

vide medical certification in a timely man­

ner. An employing office may ‘‘deny’’ FMLA 

leave until the required certification is pro­

vided. This section also addresses the con­

sequences of failing to provide timely recer­

tification. Section 825.313 also clarifies that 

recertification does not apply to leave taken 

for a qualifying exigency or to care for a cov­

ered servicemember. 
Employees must be provided at least 15 

calendar days to provide the requested cer­

tification, and are entitled to additional 
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time when they are unable to meet that 

deadline despite their diligent, good-faith ef­

forts. An employee’s certification (or recer­

tification) is not untimely until that period 

has passed. Employing offices may deny 

FMLA protection when an employee fails to 

provide a timely certification or recertifi­

cation, but it does not require employing of­

fices to do so. Employing offices always have 

the option of accepting an untimely certifi­

cation and not denying FMLA protection to 

any absences that occurred during the period 

in which the certification was delayed. 

Subpart D—Enforcement Mechanisms 
Section 825.400 Enforcement, general rules. 

The Board finds good cause not to adopt 

DOL section 825.400 because the enforcement 

of FMLA violations is different in the legis­

lative branch as opposed to the workforces 

regulated by the DOL. The OOC section 

825.400 remains the same. 

Sections 825.401–825.404 Filing a complaint 
with the Federal Government; Violations 
of the posting requirement; Appealing the 
assessment of a penalty for willful viola­
tion of the posting requirement; Con­
sequences for an employer when not pay­
ing the penalty assessment after a final 
order is issued. 

These sections do not apply to the CAA 

and will remain reserved in the OOC regula­

tions. 

Subpart E—Recordkeeping Requirements 
Section 825.500 Recordkeeping requirements. 

This section does not apply to the CAA and 

will remain reserved in the OOC regulations. 

Subpart F—Special Rules Applicable to Em­
ployees of Schools 

Sections 825.600–825.604 Special rules for 
school employees, definitions; Special 
rules for school employees, limitations on 
intermittent leave; Special rules for 
school employees, limitations on leave 
near the end of an academic term; Spe­
cial rules for school employees, duration 
of FMLA leave; Special rules for school 
employees, restoration to an equivalent 
position. 

The Board proposes to adopt the amend­

ments covered in the DOL regulations under 

these sections. Sections 825.600–825.604 cover 

the special rules applicable to instructional 

employees. When an eligible instructional 

employee needs intermittent leave or leave 

on a reduced schedule basis to care for a cov­

ered servicemember, the employee may 

choose to either (1) take leave for a period or 

periods of particular duration; or (2) transfer 

temporarily to an available alternative posi­

tion with equivalent pay and benefits that 

better accommodates recurring periods of 

leave. 
These sections also extend some of the lim­

itations on leave near the end of an academic 

term to leave requested during this period to 

care for a covered servicemember. If an in­

structional employee begins leave for a pur­

pose other than the employee’s own serious 

health condition during the five-week period 

before the end of the term, the employing of­

fice may require the employee to continue 

taking leave until the end of the term if the 

leave will last more than two weeks and the 

employee would return to work during the 

two-week period before the end of the term. 

Further, an employing office may require an 

instructional employee to continue taking 

leave until the end of the term if the em­

ployee begins leave that will last more than 

five working days for a purpose other than 

the employee’s own serious health condition 

during the three-week period before the end 

of the term. The types of leave that are sub­

ject to the limitations are: (1) leave because 

of the birth of a son or daughter, (2) leave be­

cause of the placement of a son or daughter 

for adoption or foster care, (3) leave taken to 

care for a spouse, parent, or child with a se­

rious health condition, and (4) leave taken to 

care for a covered servicemember. 

Subpart G—Effect of Other Laws, Employing 
Office Practices, and Collective Bar­
gaining Agreements on Employee Rights 
Under FMLA 

Section 825.700 Interaction with employing 
office’s policies. 

The Board proposes to adopt the amend­

ments covered in the DOL regulations under 

this section. Section 825.700 provides that an 

employing office may not limit the rights es­

tablished by the FMLA through an employ­

ment benefit program or plan, but an em­

ploying office may provide greater leave 

rights than the FMLA requires. This section 

also provides that an employing office may 

amend existing leave programs, so long as 

they comply with the FMLA, and that noth­

ing in the FMLA is intended to discourage 

employing offices from adopting or retaining 

more generous leave policies. The Board pro­

poses to follow the DOL regulations and de­

lete from the current OOC section 825.700(a) 

the following: ‘‘If an employee takes paid or 

unpaid leave and the employing office does 

not designate the leave as FMLA leave, the 

leave taken does not count against an em­

ployee’s FMLA entitlement.’’ As explained 

by the DOL, this last sentence of section 

825.700(a) was deleted in order to conform to 

the U.S. Supreme Court’s decision in 

Ragsdale v. Wolverine World Wide, 535 U.S. 

81 (2002), which specifically invalidated this 

provision. 

Section 825.701 Interaction with State laws. 
This DOL section does not apply to the 

CAA and will remain reserved in the OOC 

regulations. 

Section 825.702 Interaction with Federal and 
State anti-discrimination laws. 

The Board proposes to adopt the amend­

ments covered in the DOL regulations under 

this section. Section 825.702 addresses the 

interaction between the FMLA and other 

Federal and State antidiscrimination laws. 

Section 825.702 discusses the interaction be­

tween the Uniformed Services Employment 

and Reemployment Rights Act of 1994 

(USERRA) and the FMLA. Under USERRA, a 

returning servicemember would be entitled 

to FMLA leave if, after including the hours 

that he or she would have worked for the ci­

vilian employing office during the period of 

military service, the employee would have 

met the FMLA eligibility threshold. This is 

not an expansion of FMLA rights through 

regulation; this is a requirement of 

USERRA. 
With respect to the interaction of the 

FMLA and ADA, where both laws may apply, 

the applicability of each statute needs to be 

evaluated independently. 
Further, the reference to employers who 

receive Federal financial assistance and em­

ployers who contract with the Federal gov­

ernment in this section has not been adopted 

by the Board because federal contractor em­

ployers are not covered by the CAA. 
In its final regulations, the DOL removed 

the following optional-use forms and notices 

from the Appendix of the regulations, but 

continued to make them available to the 

public on the WHD Web site: Forms WH–380– 

E (Certification of Health Care Provider for 

Employee’s Serious Health Condition); WH– 

380–F (Certification of Health Care Provider 

for Family Member’s Serious Health Condi­

tion); WH–381 (Notice of Eligibility and 

Rights & Responsibilities); WH–382 (Designa­

tion Notice); WH–384 (Certification of Quali­

fying Exigency for Military Family Leave); 

WH–385 (Certification for Serious Injury or 

Illness of Current Servicemember for Mili­

tary Family Leave); and WH–385–V (Certifi­

cation for Serious Injury or Illness of a Vet­

eran for Military Caregiver Leave). The 

Board proposes to revise its forms and to 

make the following OOC forms available on 

its website: Form A: Certification of Health 

Care Provider for Employee’s Serious Health 

Condition; Form B: Certification of Health 

Care Provider for Family Member’s Serious 

Health Condition; Form C: Notice of Eligi­

bility and Rights and Responsibilities; Form 

D: Designation Notice to Employee of FMLA 

Leave; Form E: Certification of Qualifying 

Exigency for Military Family Leave; Form 

F: Certification for Serious Injury or Illness 

of Covered Servicemember for Military Fam­

ily Leave; and Form G: Certification for Se­

rious Injury or Illness of a Veteran for Mili­

tary Caregiver Leave. The Board’s proposed 

forms now include references to the Genetic 

Information Nondiscrimination Act of 2008, 

which is made applicable to employees cov­

ered under the CAA. The Board invites com­

ment on whether these forms should be in­

cluded in the regulations, or whether covered 

employees and employing offices should be 

directed to the DOL website for the appro­

priate forms. In any event, the use of a spe­

cific set of forms is optional and other forms 

requiring the same information may be used 

instead. In proposing these revised forms, 

the Board recognizes that the use of specific 

forms play a key role in employing offices’ 

compliance with the FMLA and employees’ 

ability to take FMLA protected leave when 

needed. 

SUBSTANTIVE REGULATIONS PROPOSED BY THE 

BOARD OF DIRECTORS OF THE OFFICE OF 

COMPLIANCE EXTENDING RIGHTS AND PRO­

TECTIONS UNDER THE FAMILY AND MEDICAL 

ACT OF 1996, AS AMENDED 

FINAL REGULATIONS 

Part 825—Family and Medical Leave 
825.1 Purpose and Scope. 
Subpart A—COVERAGE UNDER THE FAM­

ILY AND MEDICAL LEAVE ACT 
825.100 The Family and Medical Leave Act. 
825.101 Purpose of the FMLA. 
825.102 Definitions. 
825.103 [Reserved] 
825.104 Covered employing offices. 
825.105 Counting employees for determining 

coverage. 
825.106 Joint employer coverage. 
825.107 Successor in interest coverage. 
825.108–825.109 [Reserved] 
825.110 Eligible employee. 
825.111 [Reserved] 
825.112 Qualifying reasons for leave, general 

rule. 
825.113 Serious health condition. 
825.114 Inpatient care. 
825.115 Continuing treatment. 
825.116–825.118 [Reserved] 
825.119 Leave for treatment of substance 

abuse. 
825.120 Leave for pregnancy or birth. 
825.121 Leave for adoption or foster care. 
825.122 Definitions of covered servicemem­

ber, spouse, parent, son or daughter, next 
of kin of a covered servicemember, adop­
tion, foster care, son or daughter on cov­
ered active duty or call to covered active 
duty status, son or daughter of a covered 
servicemember, and parent of a covered 
servicemember. 

825.123 Unable to perform the functions of 
the position. 

825.124 Needed to care for a family member 
or covered servicemember. 

825.125 Definition of health care provider. 
825.126 Leave because of a qualifying exi­

gency. 
825.127 Leave to care for a covered service-

member with a serious injury or illness 
(military caregiver leave). 
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Subpart B—EMPLOYEE LEAVE ENTITLE­

MENTS UNDER THE FAMILY AND MED­
ICAL LEAVE ACT, AS MADE APPLICA­
BLE BY THE CONGRESSIONAL AC­
COUNTABILITY ACT 

825.200 Amount of leave. 
825.201 Leave to care for a parent. 
825.202 Intermittent leave or reduced leave 

schedule. 
825.203 Scheduling of intermittent or re­

duced schedule leave. 
825.204 Transfer of an employee to an alter­

native position during intermittent leave 
or reduced schedule leave. 

825.205 Increments of FMLA leave for inter­
mittent or reduced schedule leave. 

825.206 Interaction with the FLSA. 
825.207 Substitution of paid leave. 
825.208 [Reserved] 
825.209 Maintenance of employee benefits. 
825.210 Employee payment of group health 

benefit premiums. 
825.211 Maintenance of benefits under multi-

employer health plans. 
825.212 Employee failure to pay health plan 

premium payments. 
825.213 Employing office recovery of benefit 

costs. 
825.214 Employee right to reinstatement. 
825.215 Equivalent position. 
825.216 Limitations on an employee’s right to 

reinstatement. 
825.217 Key employee, general rule. 
825.218 Substantial and grievous economic 

injury. 
825.219 Rights of a key employee. 
825.220 Protection for employees who request 

leave or otherwise assert FMLA rights. 

Subpart C—EMPLOYEE AND EMPLOYING 
OFFICE RIGHTS AND OBLIGATIONS 
UNDER THE FMLA, AS MADE APPLICA­
BLE BY THE CAA. 

825.300 	Employing office notice require­
ments. 

825.301 Designation of FMLA leave. 
825.302 Employee notice requirements for 

foreseeable FMLA leave. 
825.303 Employee notice requirements for un­

foreseeable FMLA leave. 
825.304 Employee failure to provide notice. 
825.305 Certification, general rule. 
825.306 Content of medical certification for 

leave taken because of an employee’s own 
serious health condition or the serious 
health condition of a family member. 

825.307 Authentication and clarification of 
medical certification for leave taken be­
cause of an employee’s own serious 
health condition or the serious health 
condition of a family member; second and 
third opinions. 

825.308 Recertifications for leave taken be­
cause of an employee’s own serious 
health condition or the serious health 
condition of a family member. 

825.309 Certification for leave taken because 
of a qualifying exigency. 

825.310 Certification for leave taken to care 
for a covered servicemember (military 
caregiver leave). 

825.311 Intent to return to work. 
825.312 Fitness-for-duty certification. 
825.313 Failure to provide certification. 

Subpart D—ENFORCEMENT MECHANISMS 
825.400 Enforcement of FMLA rights, as made 

applicable by the CAA. 
825.401–825.404 [Reserved] 

Subpart E—[Reserved] 

Subpart F—SPECIAL RULES APPLICABLE 
TO EMPLOYEES OF SCHOOLS 

825.600 Special rules for school employees, 
definitions. 

825.601 Special rules for school employees, 
limitations on intermittent leave. 

825.602 Special rules for school employees, 
limitations on leave near the end of an 
academic term. 

825.603 Special rules for school employees, 
duration of FMLA leave. 

825.604 Special rules for school employees, 
restoration to an equivalent position. 

Subpart G—EFFECT OF OTHER LAWS, EM­
PLOYING OFFICE PRACTICES, AND 
COLLECTIVE BARGAINING AGREE­
MENTS ON EMPLOYEE RIGHTS UNDER 
THE FMLA, AS MADE APPLICABLE BY 
THE CAA 

825.700 Interaction with employing office’s 
policies. 

825.701 [Reserved] 
825.702 Interaction with anti-discrimination 

laws as applied by section 201 of the CAA 
Subpart H—[Reserved] 
FORMS 
Form A: Certification of Health Care Pro­

vider for Employee’s Serious Health Con­
dition; 

Form B: Certification of Health Care Pro­
vider for Family Member’s Serious Health 
Condition; 

Form C: Notice of Eligibility and Rights & 
Responsibilities; 

Form D: Designation Notice to Employee of 
FMLA Leave; 

Form E: Certification of Qualifying Exigency 
for Military Family Leave; 

Form F: Certification for Serious Injury or 
Illness of Covered Servicemember for 
Military Family Leave; 

Form G: Certification for Serious Injury or 
Illness of a Veteran for Military Care­
giver Leave. 

825.1 Purpose and scope. 
(a) Section 202 of the Congressional Ac­

countability Act (CAA) (2 U.S.C. 1312) applies 

the rights and protections of sections 101 

through 105 of the Family and Medical Leave 

Act of 1993 (FMLA) (29 U.S.C. 2611–2615) to 

covered employees. (The term ‘‘covered em­

ployee’’ is defined in section 101(3) of the 

CAA (2 U.S.C. 1301(3)). See 825.102 of these 

regulations for that definition.) The purpose 

of this part is to set forth the regulations to 

carry out the provisions of section 202 of the 

CAA. 
(b) These regulations are issued by the 

Board of Directors (Board) of the Office of 

Compliance, pursuant to sections 202(d) and 

304 of the CAA, which direct the Board to 

promulgate regulations implementing sec­

tion 202 that are ‘‘the same as substantive 

regulations promulgated by the Secretary of 

Labor to implement the statutory provisions 

referred to in subsection (a) [of section 202 of 

the CAA] except insofar as the Board may 

determine, for good cause shown . . . that a 

modification of such regulations would be 

more effective for the implementation of the 

rights and protections under this section.’’ 

The regulations issued by the Board herein 

are on all matters for which section 202 of 

the CAA requires regulations to be issued. 

Specifically, it is the Board’s considered 

judgment, based on the information avail­

able to it at the time of the promulgation of 

these regulations, that, with the exception of 

regulations adopted and set forth herein, 

there are no other ‘‘substantive regulations 

promulgated by the Secretary of Labor to 

implement the statutory provisions referred 

to in subsection (a) [of section 202 of the 

CAA].’’ 
(c) In promulgating these regulations, the 

Board has made certain technical and no­

menclature changes to the regulations as 

promulgated by the Secretary. Such changes 

are intended to make the provisions adopted 

accord more naturally to situations in the 

legislative branch. However, by making 

these changes, the Board does not intend a 

substantive difference between these regula­

tions and those of the Secretary from which 

they are derived. Moreover, such changes, in 

and of themselves, are not intended to con­

stitute an interpretation of the regulation or 

of the statutory provisions of the CAA upon 

which they are based. 

SUBPART A—COVERAGE UNDER THE FAM­
ILY AND MEDICAL LEAVE ACT 

825.100 The Family and Medical Leave Act. 
(a) The Family and Medical Leave Act of 

1993 (FMLA), as made applicable by the Con­

gressional Accountability Act (CAA), allows 

eligible employees of an employing office to 

take job-protected, unpaid leave, or to sub­

stitute appropriate paid leave if the em­

ployee has earned or accrued it, for up to a 

total of 12 workweeks in any 12 months (see 

825.200(b)) because of the birth of a child and 

to care for the newborn child, because of the 

placement of a child with the employee for 

adoption or foster care, because the em­

ployee is needed to care for a family member 

(child, spouse, or parent) with a serious 

health condition, because the employee’s 

own serious health condition makes the em­

ployee unable to perform the functions of his 

or her job, or because of any qualifying exi­

gency arising out of the fact that the em­

ployee’s spouse, son, daughter, or parent is a 

military member on active duty or call to 

covered active duty status (or has been noti­

fied of an impending call or order to covered 

active duty). In addition, eligible employees 

of a covered employing office may take job-

protected, unpaid leave, or substitute appro­

priate paid leave if the employee has earned 

or accrued it, for up to a total of 26 work­

weeks in a single 12-month period to care for 

a covered servicemember with a serious in­

jury or illness. In certain cases, FMLA leave 

may be taken on an intermittent basis rath­

er than all at once, or the employee may 

work a part-time schedule. 
(b) An employee on FMLA leave is also en­

titled to have health benefits maintained 

while on leave as if the employee had contin­

ued to work instead of taking the leave. If an 

employee was paying all or part of the pre­

mium payments prior to leave, the employee 

would continue to pay his or her share dur­

ing the leave period. The employing office or 

a disbursing or other financial office of the 

House of Representatives or [italicized lan­

guage is in only the House and Instrumental­

ities versions of the regulations] the Senate 

may recover its share only if the employee 

does not return to work for a reason other 

than the serious health condition of the em­

ployee or the employee’s covered family 

member, the serious injury or illness of a 

covered servicemember, or another reason 

beyond the employee’s control. 
(c) An employee generally has a right to 

return to the same position or an equivalent 

position with equivalent pay, benefits, and 

working conditions at the conclusion of the 

leave. The taking of FMLA leave cannot re­

sult in the loss of any benefit that accrued 

prior to the start of the leave. 
(d) The employing office generally has a 

right to advance notice from the employee. 

In addition, the employing office may re­

quire an employee to submit certification to 

substantiate that the leave is due to the seri­

ous health condition of the employee or the 

employee’s covered family member, due to 

the serious injury or illness of a covered 

servicemember, or because of a qualifying 

exigency. Failure to comply with these re­

quirements may result in a delay in the start 

of FMLA leave. Pursuant to a uniformly ap­

plied policy, the employing office may also 

require that an employee present a certifi­

cation of fitness to return to work when the 

absence was caused by the employee’s seri­

ous health condition (see 825.312 and 825.313)). 
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The employing office may delay restoring 

the employee to employment without such 

certificate relating to the health condition 

which caused the employee’s absence. 

825.101 Purpose of the FMLA. 
(a) FMLA is intended to allow employees 

to balance their work and family life by tak­

ing reasonable unpaid leave for medical rea­

sons, for the birth or adoption of a child, for 

the care of a child, spouse, or parent who has 

a serious health condition, for the care of a 

covered servicemember with a serious injury 

or illness, or because of a qualifying exi­

gency arising out of the fact that the em­

ployee’s spouse, son, daughter, or parent is a 

military member on covered active duty or 

call to covered active duty status. The 

FMLA is intended to balance the demands of 

the workplace with the needs of families, to 

promote the stability and economic security 

of families, and to promote national inter­

ests in preserving family integrity. It was in­

tended that the FMLA accomplish these pur­

poses in a manner that accommodates the le­

gitimate interests of employing offices, and 

in a manner consistent with the Equal Pro­

tection Clause of the Fourteenth Amend­

ment in minimizing the potential for em­

ployment discrimination on the basis of sex, 

while promoting equal employment oppor­

tunity for men and women. 
(b) The FMLA was predicated on two fun­

damental concerns—the needs of the Amer­

ican workforce, and the development of high-

performance organizations. Increasingly, 

America’s children and elderly are dependent 

upon family members who must spend long 

hours at work. When a family emergency 

arises, requiring workers to attend to seri­

ously-ill children or parents, or to newly-

born or adopted infants, or even to their own 

serious illness, workers need reassurance 

that they will not be asked to choose be­

tween continuing their employment, and 

meeting their personal and family obliga­

tions or tending to vital needs at home. 
(c) The FMLA is both intended and ex­

pected to benefit employing offices as well as 

their employees. A direct correlation exists 

between stability in the family and produc­

tivity in the workplace. FMLA will encour­

age the development of high-performance or­

ganizations. When workers can count on du­

rable links to their workplace they are able 

to make their own full commitments to their 

jobs. The record of hearings on family and 

medical leave indicate the powerful produc­

tive advantages of stable workplace relation­

ships, and the comparatively small costs of 

guaranteeing that those relationships will 

not be dissolved while workers attend to 

pressing family health obligations or their 

own serious illness. 

825.102 Definitions. 
For purposes of this part: 
ADA means the Americans With Disabil­

ities Act (42 U.S.C. 12101 et seq., as amended). 
CAA means the Congressional Account­

ability Act of 1995 (Pub. Law 104–1, 109 Stat. 

3, 2 U.S.C. 1301 et seq., as amended). 
COBRA means the continuation coverage 

requirements of Title X of the Consolidated 

Omnibus Budget Reconciliation Act of 1986 

(Pub. Law 99–272, title X, section 10002; 100 

Stat. 227; 29 U.S.C. 1161–1168). 
Contingency operation means a military op­

eration that: 
(1) Is designated by the Secretary of De­

fense as an operation in which members of 

the Armed Forces are or may become in­

volved in military actions, operations, or 

hostilities against an enemy of the United 

States or against an opposing military force; 

or 
(2) Results in the call or order to, or reten­

tion on, active duty of members of the uni­

formed services under section 688, 12301(a), 

12302, 12304, 12305, or 12406 of Title 10 of the 

United States Code, chapter 15 of Title 10 of 

the United States Code, or any other provi­

sion of law during a war or during a national 

emergency declared by the President or Con­

gress. See also 825.126(a)(2). 
Continuing treatment by a health care pro­

vider means any one of the following: 
(1) Incapacity and treatment. A period of in­

capacity of more than three consecutive, full 

calendar days, and any subsequent treat­

ment or period of incapacity relating to the 

same condition, that also involves: 
(i) Treatment two or more times, within 30 

days of the first day of incapacity, unless ex­

tenuating circumstances exist, by a health 

care provider, by a nurse under direct super­

vision of a health care provider, or by a pro­

vider of health care services (e.g., physical 

therapist) under orders of, or on referral by, 

a health care provider; or 
(ii) Treatment by a health care provider on 

at least one occasion, which results in a regi­

men of continuing treatment under the su­

pervision of the health care provider. 
(iii) The requirement in paragraphs (i) and 

(ii) of this definition for treatment by a 

health care provider means an in-person visit 

to a health care provider. The first in-person 

treatment visit must take place within seven 

days of the first day of incapacity. 
(iv) Whether additional treatment visits or 

a regimen of continuing treatment is nec­

essary within the 30-day period shall be de­

termined by the health care provider. 
(v) The term ‘‘extenuating circumstances’’ 

in paragraph (i) means circumstances beyond 

the employee’s control that prevent the fol­

low-up visit from occurring as planned by 

the health care provider. Whether a given set 

of circumstances are extenuating depends on 

the facts. See also 825.115(a)(5). 
(2) Pregnancy or prenatal care. Any period of 

incapacity due to pregnancy, or for prenatal 

care. See also 825.120. 
(3) Chronic conditions. Any period of inca­

pacity or treatment for such incapacity due 

to a chronic serious health condition. A 

chronic serious health condition is one 

which: 
(i) Requires periodic visits (defined as at 

least twice a year) for treatment by a health 

care provider, or by a nurse under direct su­

pervision of a health care provider; 
(ii) Continues over an extended period of 

time (including recurring episodes of a single 

underlying condition); and 
(iii) May cause episodic rather than a con­

tinuing period of incapacity (e.g., asthma, 

diabetes, epilepsy, etc.). 
(4) Permanent or long-term conditions. A pe­

riod of incapacity which is permanent or 

long-term due to a condition for which treat­

ment may not be effective. The employee or 

family member must be under the con­

tinuing supervision of, but need not be re­

ceiving active treatment by, a health care 

provider. Examples include Alzheimer’s, a 

severe stroke, or the terminal stages of a dis­

ease. 
(5) Conditions requiring multiple treatments. 

Any period of absence to receive multiple 

treatments (including any period of recovery 

therefrom) by a health care provider or by a 

provider of health care services under orders 

of, or on referral by, a health care provider, 

for: 
(i) Restorative surgery after an accident or 

other injury; or 
(ii) A condition that would likely result in 

a period of incapacity of more than three 

consecutive full calendar days in the absence 

of medical intervention or treatment, such 

as cancer (chemotherapy, radiation, etc.), se­

vere arthritis (physical therapy), kidney dis­

ease (dialysis). 
(6) Absences attributable to incapacity 

under paragraphs (2) or (3) of this definition 

qualify for FMLA leave even though the em­

ployee or the covered family member does 

not receive treatment from a health care 

provider during the absence, and even if the 

absence does not last more than three con­

secutive, full calendar days. For example, an 

employee with asthma may be unable to re­

port for work due to the onset of an asthma 

attack or because the employee’s health care 

provider has advised the employee to stay 

home when the pollen count exceeds a cer­

tain level. An employee who is pregnant may 

be unable to report to work because of severe 

morning sickness. 
Covered active duty or call to covered active 

duty status means: 
(1) In the case of a member of the Regular 

Armed Forces, duty during the deployment 

of the member with the Armed Forces to a 

foreign country; and, 
(2) In the case of a member of the Reserve 

components of the Armed Forces, duty dur­

ing the deployment of the member with the 

Armed Forces to a foreign country under a 

Federal call or order to active duty in sup­

port of a contingency operation pursuant to: 

Section 688 of Title 10 of the United States 

Code, which authorizes ordering to active 

duty retired members of the Regular Armed 

Forces and members of the retired Reserve 

who retired after completing at least 20 

years of active service; Section 12301(a) of 

Title 10 of the United States Code, which au­

thorizes ordering all reserve component 

members to active duty in the case of war or 

national emergency; Section 12302 of Title 10 

of the United States Code, which authorizes 

ordering any unit or unassigned member of 

the Ready Reserve to active duty; Section 

12304 of Title 10 of the United States Code, 

which authorizes ordering any unit or unas­

signed member of the Selected Reserve and 

certain members of the Individual Ready Re­

serve to active duty; Section 12305 of Title 10 

of the United States Code, which authorizes 

the suspension of promotion, retirement or 

separation rules for certain Reserve compo­

nents; Section 12406 of Title 10 of the United 

States Code, which authorizes calling the 

National Guard into Federal service in cer­

tain circumstances; chapter 15 of Title 10 of 

the United States Code, which authorizes 

calling the National Guard and state mili­

tary into Federal service in the case of insur­

rections and national emergencies; or any 

other provision of law during a war or during 

a national emergency declared by the Presi­

dent or Congress so long as it is in support of 

a contingency operation. See 10 U.S.C. 

101(a)(13)(B). See also 825.126(a). 
Covered employee as defined in the CAA, 

means any employee of—(1) the House of 

Representatives; (2) the Senate; (3) the Office 

of Congressional Accessibility Services; (4) 

the Capitol Police; (5) the Congressional 

Budget Office; (6) the Office of the Architect 

of the Capitol; (7) the Office of the Attending 

Physician; (8) the Office of Compliance; or (9) 

the Office of Technology Assessment. 
Covered servicemember means: 
(1) A current member of the Armed Forces, 

including a member of the National Guard or 

Reserves, who is undergoing medical treat­

ment, recuperation, or therapy, is otherwise 

in outpatient status, or is otherwise on the 

temporary disability retired list, for a seri­

ous injury or illness, or 
(2) A covered veteran who is undergoing 

medical treatment, recuperation, or therapy 

for a serious injury or illness. 
Covered veteran means an individual who 

was a member of the Armed Forces (includ­

ing a member of the National Guard or Re­

serves), and was discharged or released under 

conditions other than dishonorable at any 

time during the five-year period prior to the 

first date the eligible employee takes FMLA 

leave to care for the covered veteran. See 

825.127(b)(2). 
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Eligible employee as defined in the CAA, 

means: 
(1) A covered employee who has been em­

ployed for a total of at least 12 months in 

any employing office on the date on which 

any FMLA leave is to commence, except that 

an employing office need not consider any 

period of previous employment that occurred 

more than seven years before the date of the 

most recent hiring of the employee, unless: 
(i) The break in service is occasioned by 

the fulfillment of the employee’s Uniformed 

Services Employment and Reemployment 

Rights Act (USERRA), 38 U.S.C. 4301, et seq., 
covered service obligation (the period of ab­

sence from work due to or necessitated by 

USERRA-covered service must be also count­

ed in determining whether the employee has 

been employed for at least 12 months by any 

employing office, but this section does not 

provide any greater entitlement to the em­

ployee than would be available under the 

USERRA, as made applicable by the CAA); 

or 
(ii) A written agreement, including a col­

lective bargaining agreement, exists con­

cerning the employing office’s intention to 

rehire the employee after the break in serv­

ice (e.g., for purposes of the employee fur­

thering his or her education or for 

childrearing purposes); and 
(2) Who, on the date on which any FMLA 

leave is to commence, has met the hours of 

service requirement by having been em­

ployed for at least 1,250 hours of service with 

an employing office during the previous 12-

month period, except that: 
(i) An employee returning from fulfilling 

his or her USERRA-covered service obliga­

tion shall be credited with the hours of serv­

ice that would have been performed but for 

the period of absence from work due to or ne­

cessitated by USERRA-covered service in de­

termining whether the employee met the 

hours of service requirement (accordingly, a 

person reemployed following absence from 

work due to or necessitated by USERRA-cov­

ered service has the hours that would have 

been worked for the employing office added 

to any hours actually worked during the pre­

vious 12-month period to meet the hours of 

service requirement); and 
(ii) To determine the hours that would 

have been worked during the period of ab­

sence from work due to or necessitated by 

USERRA-covered service, the employee’s 

pre-service work schedule can generally be 

used for calculations. 
Employ means to suffer or permit to work. 
Employee means an employee as defined by 

the CAA and includes an applicant for em­

ployment and a former employee. 
Employee employed in an instructional capac­

ity. See the definition of Teacher in this sec­

tion. 
Employee of the Capitol Police means any 

member or officer of the Capitol Police. 
Employee of the House of Representatives 

means an individual occupying a position the 

pay for which is disbursed by the Clerk of 

the House of Representatives, or another of­

ficial designated by the House of Representa­

tives, or any employment position in an en­

tity that is paid with funds derived from the 

clerk-hire allowance of the House of Rep­

resentatives but not any such individual em­

ployed by any entity listed in subparagraphs 

(3) through (9) under the definition of covered 

employee above. 
Employee of the Office of the Architect of the 

Capitol means any employee of the Office of 

the Architect of the Capitol or the Botanic 

Garden. 
Employee of the Senate means any employee 

whose pay is disbursed by the Secretary of 

the Senate, but not any such individual em­

ployed by any entity listed in subparagraphs 

(3) through (9) under the definition of covered 

employee above. 

Employing Office, as defined in the CAA, 

means: 
(1) The personal office of a Member of the 

House of Representatives or of a Senator; 
(2) A committee of the House of Represent­

atives or the Senate or a joint committee; 
(3) Any other office headed by a person 

with the final authority to appoint, hire, dis­

charge, and set the terms, conditions, or 

privileges of the employment of an employee 

of the House of Representatives or the Sen­

ate; or 
(4) The Office of Congressional Accessi­

bility Services, the United States Capitol 

Police, the Congressional Budget Office, the 

Office of the Architect of the Capitol, the Of­

fice of the Attending Physician, the Office of 

Compliance, and the Office of Technology 

Assessment. 
Employment benefits means all benefits pro­

vided or made available to employees by an 

employing office, including group life insur­

ance, health insurance, disability insurance, 

sick leave, annual leave, educational bene­

fits, and pensions, regardless of whether such 

benefits are provided by a practice or written 

policy of an employing office or through an 

employee benefit plan. The term does not in­

clude non-employment related obligations 

paid by employees through voluntary deduc­

tions such as supplemental insurance cov­

erage. See also 825.209(a). 
FLSA means the Fair Labor Standards Act 

(29 U.S.C. 201 et seq.). 
FMLA means the Family and Medical 

Leave Act of 1993, Public Law 103–3 (Feb­

ruary 5, 1993), 107 Stat. 6 (29 U.S.C. 2601 et 

seq., as amended). 
Group health plan means the Federal Em­

ployees Health Benefits Program and any 

other plan of, or contributed to by, an em­

ploying office (including a self-insured plan) 

to provide health care (directly or otherwise) 

to the employing office’s employees, former 

employees, or the families of such employees 

or former employees. For purposes of FMLA, 

as made applicable by the CAA, the term 

group health plan shall not include an insur­

ance program providing health coverage 

under which employees purchase individual 

policies from insurers provided that: 
(1) No contributions are made by the em­

ploying office; 
(2) Participation in the program is com­

pletely voluntary for employees; 
(3) The sole functions of the employing of­

fice with respect to the program are, without 

endorsing the program, to permit the insurer 

to publicize the program to employees, to 

collect premiums through payroll deductions 

and to remit them to the insurer; 
(4) The employing office receives no con­

sideration in the form of cash or otherwise in 

connection with the program, other than 

reasonable compensation, excluding any 

profit, for administrative services actually 

rendered in connection with payroll deduc­

tion; and, 
(5) The premium charged with respect to 

such coverage does not increase in the event 

the employment relationship terminates. 
Health care provider means: 
(1) The FMLA, as made applicable by the 

CAA, defines health care provider as: 
(i) A doctor of medicine or osteopathy who 

is authorized to practice medicine or surgery 

(as appropriate) by the State in which the 

doctor practices; or 
(ii) Any other person determined by the 

Department of Labor to be capable of pro­

viding health care services. 
(2) Others ‘‘capable of providing health 

care services’’ include only: 
(i) Podiatrists, dentists, clinical psycholo­

gists, optometrists, and chiropractors (lim­

ited to treatment consisting of manual ma­

nipulation of the spine to correct a sub­

luxation as demonstrated by X-ray to exist) 

authorized to practice in the State and per­

forming within the scope of their practice as 

defined under State law; and 
(ii) Nurse practitioners, nurse-midwives 

and clinical social workers and physician as­

sistants who are authorized to practice 

under State law and who are performing 

within the scope of their practice as defined 

under State law; and 
(iii) Christian Science practitioners listed 

with the First Church of Christ, Scientist in 

Boston, Massachusetts. Where an employee 

or family member is receiving treatment 

from a Christian Science practitioner, an 

employee may not object to any requirement 

from an employing office that the employee 

or family member submit to examination 

(though not treatment) to obtain a second or 

third certification from a health care pro­

vider other than a Christian Science practi­

tioner except as otherwise provided under 

applicable State or local law or collective 

bargaining agreement. 
(iv) Any health care provider from whom 

an employing office or a group health plan’s 

benefits manager will accept certification of 

the existence of a serious health condition to 

substantiate a claim for benefits; and 
(v) A health care provider listed above who 

practices in a country other than the United 

States, who is authorized to practice in ac­

cordance with the law of that country, and 

who is performing within the scope of his or 

her practice as defined under such law. 
(3) The phrase ‘‘authorized to practice in 

the State’’ as used in this section means that 

the provider must be authorized to diagnose 

and treat physical or mental health condi­

tions. 
Incapable of self-care means that the indi­

vidual requires active assistance or super­

vision to provide daily self-care in several of 

the ‘‘activities of daily living’’ (ADLs) or 

‘‘instrumental activities of daily living’’ 

(IADLs). Activities of daily living include 

adaptive activities such as caring appro­

priately for one’s grooming and hygiene, 

bathing, dressing and eating. Instrumental 

activities of daily living include cooking, 

cleaning, shopping, taking public transpor­

tation, paying bills, maintaining a residence, 

using telephones and directories, using a 

post office, etc. 
Instructional employee: See the definition of 

Teacher in this section. 
Intermittent leave means leave taken in sep­

arate periods of time due to a single illness 

or injury, rather than for one continuous pe­

riod of time, and may include leave of peri­

ods from an hour or more to several weeks. 

Examples of intermittent leave would in­

clude leave taken on an occasional basis for 

medical appointments, or leave taken sev­

eral days at a time spread over a period of 

six months, such as for chemotherapy. 
Invitational travel authorization (ITA) or In­

vitational travel order (ITO) mean orders 

issued by the Armed Forces to a family 

member to join an injured or ill servicemem­

ber at his or her bedside. See also 825.310(e). 
Key employee means a salaried FMLA-eligi­

ble employee who is among the highest paid 

10 percent of all the employees employed by 

the employing office within 75 miles of the 

employee’s worksite. See also 825.217. 
Mental disability: See the definition of Phys­

ical or mental disability in this section. 
Military caregiver leave means leave taken 

to care for a covered servicemember with a 

serious injury or illness under the Family 

and Medical Leave Act of 1993. See also 

825.127. 
Next of kin of a covered servicemember means 

the nearest blood relative other than the 

covered servicemember’s spouse, parent, son, 

or daughter, in the following order of pri­

ority: blood relatives who have been granted 

legal custody of the covered servicemember 
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by court decree or statutory provisions, 

brothers and sisters, grandparents, aunts and 

uncles, and first cousins, unless the covered 

servicemember has specifically designated in 

writing another blood relative as his or her 

nearest blood relative for purposes of mili­

tary caregiver leave under the FMLA. When 

no such designation is made, and there are 

multiple family members with the same 

level of relationship to the covered service-

member, all such family members shall be 

considered the covered servicemember’s next 

of kin and may take FMLA leave to provide 

care to the covered servicemember, either 

consecutively or simultaneously. When such 

designation has been made, the designated 

individual shall be deemed to be the covered 

servicemember’s only next of kin. See also 
825.127(d)(3). 

Office of Compliance means the independent 

office established in the legislative branch 

under section 301 of the CAA (2 U.S.C. 1381). 
Outpatient status means, with respect to a 

covered servicemember who is a current 

member of the Armed Forces, the status of a 

member of the Armed Forces assigned to ei­

ther a military medical treatment facility as 

an outpatient; or a unit established for the 

purpose of providing command and control of 

members of the Armed Forces receiving med­

ical care as outpatients. See also 825.127(b)(1). 
Parent means a biological, adoptive, step 

or foster father or mother or any other indi­

vidual who stood in loco parentis to the em­

ployee when the employee was a son or 

daughter as defined below. This term does 

not include parents ‘‘in law.’’ 
Parent of a covered servicemember means a 

covered servicemember’s biological, adop­

tive, step or foster father or mother, or any 

other individual who stood in loco parentis 

to the covered servicemember. This term 

does not include parents ‘‘in law.’’ See also 
825.127(d)(2). 

Physical or mental disability means a phys­

ical or mental impairment that substan­

tially limits one or more of the major life ac­

tivities of an individual. Regulations at 29 

CFR part 1630, issued by the Equal Employ­

ment Opportunity Commission under the 

Americans with Disabilities Act (ADA), 42 

U.S.C. 12101 et seq., as amended, provide guid­

ance to these terms. 
Reduced leave schedule means a leave sched­

ule that reduces the usual number of hours 

per workweek, or hours per workday, of an 

employee. 
Reserve components of the Armed Forces, for 

purposes of qualifying exigency leave, in­

clude the Army National Guard of the 

United States, Army Reserve, Navy Reserve, 

Marine Corps Reserve, Air National Guard of 

the United States, Air Force Reserve, and 

Coast Guard Reserve, and retired members of 

the Regular Armed Forces or Reserves who 

are called up in support of a contingency op­

eration. See also 825.126(a)(2)(i). 
Secretary means the Secretary of Labor or 

authorized representative. 
Serious health condition means an illness, 

injury, impairment, or physical or mental 

condition that involves inpatient care as de­

fined in 825.114 or continuing treatment by a 

health care provider as defined in 825.115. 

Conditions for which cosmetic treatments 

are administered (such as most treatments 

for acne or plastic surgery) are not serious 

health conditions unless inpatient hospital 

care is required or unless complications de­

velop. Restorative dental or plastic surgery 

after an injury or removal of cancerous 

growths are serious health conditions pro­

vided all the other conditions of this regula­

tion are met. Mental illness or allergies may 

be serious health conditions, but only if all 

the conditions of 825.113 are met. 
Serious injury or illness means: 
(1) In the case of a current member of the 

Armed Forces, including a member of the 

National Guard or Reserves, an injury or ill­

ness that was incurred by the covered serv­

icemember in the line of duty on active duty 

in the Armed Forces or that existed before 

the beginning of the member’s active duty 

and was aggravated by service in the line of 

duty on active duty in the Armed Forces and 

that may render the servicemember medi­

cally unfit to perform the duties of the mem­

ber’s office, grade, rank, or rating; and 
(2) In the case of a covered veteran, an in­

jury or illness that was incurred by the 

member in the line of duty on active duty in 

the Armed Forces (or existed before the be­

ginning of the member’s active duty and was 

aggravated by service in the line of duty on 

active duty in the Armed Forces) and mani­

fested itself before or after the member be­

came a veteran, and is: 
(i) A continuation of a serious injury or ill­

ness that was incurred or aggravated when 

the covered veteran was a member of the 

Armed Forces and rendered the servicemem­

ber unable to perform the duties of the 

servicemember’s office, grade, rank, or rat­

ing; or 
(ii) A physical or mental condition for 

which the covered veteran has received a 

U.S. Department of Veterans Affairs Service-

Related Disability Rating (VASRD) of 50 per­

cent or greater, and such VASRD rating is 

based, in whole or in part, on the condition 

precipitating the need for military caregiver 

leave; or 
(iii) A physical or mental condition that 

substantially impairs the covered veteran’s 

ability to secure or follow a substantially 

gainful occupation by reason of a disability 

or disabilities related to military service, or 

would do so absent treatment; or 
(iv) An injury, including a psychological 

injury, on the basis of which the covered vet­

eran has been enrolled in the Department of 

Veterans Affairs Program of Comprehensive 

Assistance for Family Caregivers. See also 

825.127(c). 
Son or daughter means a biological, adopt­

ed, or foster child, a stepchild, a legal ward, 

or a child of a person standing in loco 

parentis, who is either under age 18, or age 18 

or older and ‘‘incapable of self-care because 

of a mental or physical disability’’ at the 

time that FMLA leave is to commence. 
Son or daughter of a covered servicemember 

means a covered servicemember’s biological, 

adopted, or foster child, stepchild, legal 

ward, or a child for whom the covered serv­

icemember stood in loco parentis, and who is 

of any age. See also 825.127(d)(1). 
Son or daughter on covered active duty or call 

to covered active duty status means the em­

ployee’s biological, adopted, or foster child, 

stepchild, legal ward, or a child for whom the 

employee stood in loco parentis, who is on 

covered active duty or call to covered active 

duty status, and who is of any age. See also 

825.126(a)(5). 
Spouse, as defined in the FMLA and as 

made applicable by the CAA, means a hus­

band or wife. For purposes of this definition, 

husband or wife refers to all individuals in 

lawfully recognized marriages. This defini­

tion includes an individual in a same-sex 

marriage. This definition also includes an in­

dividual in a common law marriage that ei­

ther: 
(1) was entered into in a State that recog­

nizes such marriages or, 
(2) if entered into outside of any State, is 

valid in the place where entered into and 

could have been entered into in at least one 

State. 
State means any State of the United States 

or the District of Columbia or any Territory 

or possession of the United States. 
Teacher (or employee employed in an instruc­

tional capacity, or instructional employee) 

means an employee employed principally in 

an instructional capacity by an educational 

agency or school whose principal function is 

to teach and instruct students in a class, a 

small group, or an individual setting, and in­

cludes athletic coaches, driving instructors, 

and special education assistants such as 

signers for the hearing impaired. The term 

does not include teacher assistants or aides 

who do not have as their principal function 

actual teaching or instructing, nor auxiliary 

personnel such as counselors, psychologists, 

curriculum specialists, cafeteria workers, 

maintenance workers, bus drivers, or other 

primarily noninstructional employees. 
TRICARE is the health care program serv­

ing active duty servicemembers, National 

Guard and Reserve members, retirees, their 

families, survivors, and certain former 

spouses worldwide. 

825.103 [Removed and Reserved] 
825.104 Covered employing offices. 

(a) The FMLA, as made applicable by the 

CAA, covers all employing offices. As used in 

the CAA, the term employing office means: 
(1) The personal office of a Member of the 

House of Representatives or of a Senator; 
(2) A committee of the House of Represent­

atives or the Senate or a joint committee; 
(3) Any other office headed by a person 

with the final authority to appoint, hire, dis­

charge, and set the terms, conditions, or 

privileges of the employment of an employee 

of the House of Representatives or the Sen­

ate; or 
(4) The Office of Congressional Accessi­

bility Services, the United States Capitol 

Police, the Congressional Budget Office, the 

Office of the Architect of the Capitol, the Of­

fice of the Attending Physician, the Office of 

Compliance, and the Office of Technology 

Assessment. 
(b) [Reserved] 
(c) Separate entities will be deemed to be 

parts of a single employing office for pur­

poses of the FMLA, as made applicable by 

the CAA, if they meet the ‘‘integrated em­

ployer’’ test. Where this test is met, the em­

ployees of all entities making up the inte­

grated employer will be counted in deter­

mining employer coverage and employee eli­

gibility. A determination of whether or not 

separate entities are an integrated employer 

is not determined by the application of any 

single criterion, but rather the entire rela­

tionship is to be reviewed in its totality. 

Factors considered in determining whether 

two or more entities are an integrated em­

ployer include: 
(1) Common management; 
(2) Interrelation between operations; 
(3) Centralized control of labor relations; 

and 
(4) Degree of common financial control. 

825.105 [Reserved]. 
825.106 Joint employer coverage. 

(a) Where two or more employing offices 

exercise some control over the work or work­

ing conditions of the employee, the employ­

ing offices may be joint employers under 

FMLA, as made applicable by the CAA. 

Where the employee performs work which si­

multaneously benefits two or more employ­

ing offices, or works for two or more employ­

ing offices at different times during the 

workweek, a joint employment relationship 

generally will be considered to exist in situa­

tions such as: 
(1) Where there is an arrangement between 

employing offices to share an employee’s 

services or to interchange employees; 
(2) Where one employing office acts di­

rectly or indirectly in the interest of the 

other employing office in relation to the em­

ployee; or 
(3) Where the employing offices are not 

completely disassociated with respect to the 

employee’s employment and may be deemed 
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to share control of the employee, directly or 

indirectly, because one employing office con­

trols, is controlled by, or is under common 

control with the other employing office. 
(b) A determination of whether or not a 

joint employment relationship exists is not 

determined by the application of any single 

criterion, but rather the entire relationship 

is to be viewed in its totality. For example, 

joint employment will ordinarily be found to 

exist when: 
(1) An employee, who is employed by an 

employing office other than the personal of­

fice of a Member of the House of Representa­

tives or of a Senator, is under the actual di­

rection and control of the Member of the 

House of Representatives or Senator; or 
(2) Two or more employing offices employ 

an individual to work on common issues or 

other matters for both or all of them. 
(c) When employing offices employ a cov­

ered employee jointly, they may designate 

one of themselves to be the primary employ­

ing office, and the other or others to be the 

secondary employing office(s). Such a des­

ignation shall be made by written notice to 

the covered employee. 
(d) If an employing office is designated a 

primary employing office pursuant to para­

graph (c) of this section, only that employ­

ing office is responsible for giving required 

notices to the covered employee, providing 

FMLA leave, and maintenance of health ben­

efits. Job restoration is the primary respon­

sibility of the primary employing office, and 

the secondary employing office(s) may, sub­

ject to the limitations in 825.216, be respon­

sible for accepting the employee returning 

from FMLA leave. 
(e) If employing offices employ an em­

ployee jointly, but fail to designate a pri­

mary employing office pursuant to para­

graph (c) of this section, then all of these 

employing offices shall be jointly and sever­

ally liable for giving required notices to the 

employee, for providing FMLA leave, for as­

suring that health benefits are maintained, 

and for job restoration. The employee may 

give notice of need for FMLA leave, as de­

scribed in 825.302 and 825.303, to whichever of 

these employing offices the employee choos­

es. If the employee makes a written request 

for restoration to one of these employing of­

fices, that employing office shall be pri­

marily responsible for job restoration, and 

the other employing office(s) may, subject to 

the limitations in 825.216, be responsible for 

accepting the employee returning from 

FMLA leave. 

825.107 [Reserved] 
825.108 [Reserved] 
825.109 [Reserved] 
825.110 Eligible employees. 

(a) An eligible employee is an employee of 

a covered employing office who: 
(1) Has been employed by any employing 

office for at least 12 months, and 
(2) Has been employed for at least 1,250 

hours of service during the 12-month period 

immediately preceding the commencement 

of the leave. 
(b) The 12 months an employee must have 

been employed by any employing office need 

not be consecutive months, provided: 
(1) Subject to the exceptions provided in 

paragraph (b)(2) of this section, employment 

periods prior to a break in service of seven 

years or more need not be counted in deter­

mining whether the employee has been em­

ployed by the employing office for at least 12 

months. 
(2) Employment periods preceding a break 

in service of more than seven years must be 

counted in determining whether the em­

ployee has been employed by the employing 

office for at least 12 months where: 
(i) The employee’s break in service is occa­

sioned by the fulfillment of his or her Uni­

formed Services Employment and Reemploy­

ment Rights Act (USERRA), 38 U.S.C. 4301, et 

seq., covered service obligation. The period of 

absence from work due to or necessitated by 

USERRA-covered service must be also count­

ed in determining whether the employee has 

been employed for at least 12 months by the 

employing office. However, this section does 

not provide any greater entitlement to the 

employee than would be available under the 

USERRA; or 
(ii) A written agreement, including a col­

lective bargaining agreement, exists con­

cerning the employing office’s intention to 

rehire the employee after the break in serv­

ice (e.g., for purposes of the employee fur­

thering his or her education or for 

childrearing purposes). 
(3) If an employee worked for two or more 

employing offices sequentially, the time 

worked will be aggregated to determine 

whether it equals 12 months. 
(4) If an employee is maintained on the 

payroll for any part of a week, including any 

periods of paid or unpaid leave (sick, vaca­

tion) during which other benefits or com­

pensation are provided by the employing of­

fice (e.g., Federal Employees’ Compensation, 

group health plan benefits, etc.), the week 

counts as a week of employment. For pur­

poses of determining whether intermittent/ 

occasional/casual employment qualifies as at 

least 12 months, 52 weeks is deemed to be 

equal to 12 months. 
(5) Nothing in this section prevents em­

ploying offices from considering employment 

prior to a continuous break in service of 

more than seven years when determining 

whether an employee has met the 12-month 

employment requirement. However, if an 

employing office chooses to recognize such 

prior employment, the employing office 

must do so uniformly, with respect to all em­

ployees with similar breaks in service. 
(c)(1) If an employee was employed by two 

or more employing offices, either sequen­

tially or concurrently, the hours of service 

will be aggregated to determine whether the 

minimum of 1,250 hours has been reached. 
(2) Except as provided in paragraph (c)(3) of 

this section, whether an employee has 

worked the minimum 1,250 hours of service is 

determined according to the principles es­

tablished under the Fair Labor Standards 

Act (FLSA), as applied by section 203 of the 

CAA (2 U.S.C. 1313), for determining compen­

sable hours of work. The determining factor 

is the number of hours an employee has 

worked for one or more employing offices. 

The determination is not limited by methods 

of recordkeeping, or by compensation agree­

ments that do not accurately reflect all of 

the hours an employee has worked for or 

been in service to the employing office. Any 

accurate accounting of actual hours worked 

under the FLSA’s principles may be used. 
(3) An employee returning from USERRA-

covered service shall be credited with the 

hours of service that would have been per­

formed but for the period of absence from 

work due to or necessitated by USERRA-cov­

ered service in determining the employee’s 

eligibility for FMLA-qualifying leave. Ac­

cordingly, a person reemployed following 

USERRA-covered service has the hours that 

would have been worked for the employing 

office added to any hours actually worked 

during the previous 12-month period to meet 

the hours of service requirement. In order to 

determine the hours that would have been 

worked during the period of absence from 

work due to or necessitated by USERRA-cov­

ered service, the employee’s pre-service work 

schedule can generally be used for calcula­

tions. 
(4) In the event an employing office does 

not maintain an accurate record of hours 

worked by an employee, including for em­

ployees who are exempt from FLSA’s re­

quirement that a record be kept of their 

hours worked (e.g., bona fide executive, ad­

ministrative, and professional employees as 

defined in the FLSA Regulations, 29 CFR 

part 541, and as made applicable by the CAA, 

the employing office has the burden of show­

ing that the employee has not worked the 

requisite hours. An employing office must be 

able to clearly demonstrate, for example, 

that full-time teachers (see 825.102 for defini­

tion) of an elementary or secondary school 

system, or institution of higher education, 

or other educational establishment or insti­

tution (who often work outside the class­

room or at their homes) did not work 1,250 

hours during the previous 12 months in order 

to claim that the teachers are not eligible 

for FMLA leave. 
(d) The determination of whether an em­

ployee has worked for any employing office 

for at least 1,250 hours in the past 12 months 

and has been employed by any employing of­

fice for a total of at least 12 months must be 

made as of the date the FMLA leave is to 

start. An employee may be on non-FMLA 

leave at the time he or she meets the 12-

month eligibility requirement, and in that 

event, any portion of the leave taken for an 

FMLA-qualifying reason after the employee 

meets the eligibility requirement would be 

FMLA leave. See 825.300(b) for rules gov­

erning the content of the eligibility notice 

given to employees. 
(e) [Reserved] 

825.111 [Reserved] 
825.112 Qualifying reasons for leave, general 

rule. 
(a) Circumstances qualifying for leave. Em­

ploying offices covered by FMLA as made ap­

plicable by the CAA are required to grant 

leave to eligible employees: 
(1) For birth of a son or daughter, and to 

care for the newborn child (see 825.120); 
(2) For placement with the employee of a 

son or daughter for adoption or foster care 

(see 825.121); 
(3) To care for the employee’s spouse, son, 

daughter, or parent with a serious health 

condition (see 825.113 and 825.122); and 
(4) Because of a serious health condition 

that makes the employee unable to perform 

the functions of the employee’s job (see 

825.113 and 825.123); 
(5) Because of any qualifying exigency aris­

ing out of the fact that the employee’s 

spouse, son, daughter, or parent is a military 

member on covered active duty (or has been 

notified of an impending call or order to cov­

ered active status) (see 825.122 and 825.126); 

and 
(6) To care for a covered servicemember 

with a serious injury or illness if the em­

ployee is the spouse, son, daughter, parent, 

or next of kin of the covered servicemember 

(see 825.122 and 825.127). 
(b) Equal Application. The right to take 

leave under FMLA, as made applicable by 

the CAA, applies equally to male and female 

employees. A father, as well as a mother, can 

take family leave for the birth, placement 

for adoption, or foster care of a child. 
(c) Active employee. In situations where the 

employing office/employee relationship has 

been interrupted, such as an employee who 

has been on layoff, the employee must be re­

called or otherwise be re-employed before 

being eligible for FMLA leave. Under such 

circumstances, an eligible employee is im­

mediately entitled to further FMLA leave 

for a qualifying reason. 

825.113 Serious health condition. 
(a) For purposes of FMLA, serious health 

condition entitling an employee to FMLA 

leave means an illness, injury, impairment, 

or physical or mental condition that in­

volves inpatient care as defined in 825.114 or 
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continuing treatment by a health care pro­

vider as defined in 825.115. 
(b) The term incapacity means inability to 

work, attend school or perform other regular 

daily activities due to the serious health 

condition, treatment therefore, or recovery 

therefrom. 
(c) The term treatment includes (but is not 

limited to) examinations to determine if a 

serious health condition exists and evalua­

tions of the condition. Treatment does not 

include routine physical examinations, eye 

examinations, or dental examinations. A reg­

imen of continuing treatment includes, for 

example, a course of prescription medication 

(e.g., an antibiotic) or therapy requiring spe­

cial equipment to resolve or alleviate the 

health condition (e.g., oxygen). A regimen of 

continuing treatment that includes the tak­

ing of over-the-counter medications such as 

aspirin, antihistamines, or salves; or bed-

rest, drinking fluids, exercise, and other 

similar activities that can be initiated with­

out a visit to a health care provider, is not, 

by itself, sufficient to constitute a regimen 

of continuing treatment for purposes of 

FMLA leave. 
(d) Conditions for which cosmetic treat­

ments are administered (such as most treat­

ments for acne or plastic surgery) are not se­

rious health conditions unless inpatient hos­

pital care is required or unless complications 

develop. Ordinarily, unless complications 

arise, the common cold, the flu, ear aches, 

upset stomach, minor ulcers, headaches 

other than migraine, routine dental or or­

thodontia problems, periodontal disease, etc., 
are examples of conditions that do not meet 

the definition of a serious health condition 

and do not qualify for FMLA leave. Restora­

tive dental or plastic surgery after an injury 

or removal of cancerous growths are serious 

health conditions provided all the other con­

ditions of this regulation are met. Mental 

illness or allergies may be serious health 

conditions, but only if all the conditions of 

this section are met. 

825.114 Inpatient care. 
Inpatient care means an overnight stay in 

a hospital, hospice, or residential medical 

care facility, including any period of inca­

pacity as defined in 825.113(b), or any subse­

quent treatment in connection with such in­

patient care. 

825.115 Continuing treatment. 
A serious health condition involving con­

tinuing treatment by a health care provider 

includes any one or more of the following: 
(a) Incapacity and treatment. A period of in­

capacity of more than three consecutive, full 

calendar days, and any subsequent treat­

ment or period of incapacity relating to the 

same condition, that also involves: 
(1) Treatment two or more times, within 30 

days of the first day of incapacity, unless ex­

tenuating circumstances exist, by a health 

care provider, by a nurse under direct super­

vision of a health care provider, or by a pro­

vider of health care services (e.g., physical 

therapist) under orders of, or on referral by, 

a health care provider; or 
(2) Treatment by a health care provider on 

at least one occasion, which results in a regi­

men of continuing treatment under the su­

pervision of the health care provider. 
(3) The requirement in paragraphs (a)(1) 

and (2) of this section for treatment by a 

health care provider means an in-person visit 

to a health care provider. The first (or only) 

in-person treatment visit must take place 

within seven days of the first day of inca­

pacity. 
(4) Whether additional treatment visits or 

a regimen of continuing treatment is nec­

essary within the 30-day period shall be de­

termined by the health care provider. 
(5) The term extenuating circumstances in 

paragraph (a)(1) of this section means cir­

cumstances beyond the employee’s control 

that prevent the follow-up visit from occur­

ring as planned by the health care provider. 

Whether a given set of circumstances are ex­

tenuating depends on the facts. For example, 

extenuating circumstances exist if a health 

care provider determines that a second in-

person visit is needed within the 30-day pe­

riod, but the health care provider does not 

have any available appointments during that 

time period. 
(b) Pregnancy or prenatal care. Any period 

of incapacity due to pregnancy, or for pre­

natal care. See also 825.120. 
(c) Chronic conditions. Any period of inca­

pacity or treatment for such incapacity due 

to a chronic serious health condition. A 

chronic serious health condition is one 

which: 
(1) Requires periodic visits (defined as at 

least twice a year) for treatment by a health 

care provider, or by a nurse under direct su­

pervision of a health care provider; 
(2) Continues over an extended period of 

time (including recurring episodes of a single 

underlying condition); and 
(3) May cause episodic rather than a con­

tinuing period of incapacity (e.g., asthma, di­

abetes, epilepsy, etc.). 
(d) Permanent or long-term conditions. A pe­

riod of incapacity which is permanent or 

long-term due to a condition for which treat­

ment may not be effective. The employee or 

family member must be under the con­

tinuing supervision of, but need not be re­

ceiving active treatment by, a health care 

provider. Examples include Alzheimer’s, a 

severe stroke, or the terminal stages of a dis­

ease. 
(e) Conditions requiring multiple treatments. 

Any period of absence to receive multiple 

treatments (including any period of recovery 

therefrom) by a health care provider or by a 

provider of health care services under orders 

of, or on referral by, a health care provider, 

for: 
(1) Restorative surgery after an accident or 

other injury; or 
(2) A condition that would likely result in 

a period of incapacity of more than three 

consecutive, full calendar days in the ab­

sence of medical intervention or treatment, 

such as cancer (chemotherapy, radiation, 

etc.), severe arthritis (physical therapy), or 

kidney disease (dialysis). 
(f) Absences attributable to incapacity 

under paragraphs (b) or (c) of this section 

qualify for FMLA leave even though the em­

ployee or the covered family member does 

not receive treatment from a health care 

provider during the absence, and even if the 

absence does not last more than three con­

secutive, full calendar days. For example, an 

employee with asthma may be unable to re­

port for work due to the onset of an asthma 

attack or because the employee’s health care 

provider has advised the employee to stay 

home when the pollen count exceeds a cer­

tain level. An employee who is pregnant may 

be unable to report to work because of severe 

morning sickness. 

825.116 [Removed and Reserved] 
825.117 [Removed and Reserved] 
825.118 [Removed and Reserved] 
825.119 Leave for treatment of substance 

abuse. 
(a) Substance abuse may be a serious 

health condition if the conditions of 825.113 

through 825.115 are met. However, FMLA 

leave may only be taken for treatment for 

substance abuse by a health care provider or 

by a provider of health care services on refer­

ral by a health care provider. On the other 

hand, absence because of the employee’s use 

of the substance, rather than for treatment, 

does not qualify for FMLA leave. 
(b) Treatment for substance abuse does not 

prevent an employing office from taking em­

ployment action against an employee. The 

employing office may not take action 

against the employee because the employee 

has exercised his or her right to take FMLA 

leave for treatment. However, if the employ­

ing office has an established policy, applied 

in a non-discriminatory manner that has 

been communicated to all employees, that 

provides under certain circumstances an em­

ployee may be terminated for substance 

abuse, pursuant to that policy the employee 

may be terminated whether or not the em­

ployee is presently taking FMLA leave. An 

employee may also take FMLA leave to care 

for a covered family member who is receiv­

ing treatment for substance abuse. The em­

ploying office may not take action against 

an employee who is providing care for a cov­

ered family member receiving treatment for 

substance abuse. 

825.120 Leave for pregnancy or birth. 
(a) General rules. Eligible employees are en­

titled to FMLA leave for pregnancy or birth 

of a child as follows: 
(1) Both parents are entitled to FMLA 

leave for the birth of their child. 
(2) Both parents are entitled to FMLA 

leave to be with the healthy newborn child 

(i.e., bonding time) during the 12-month pe­

riod beginning on the date of birth. An em­

ployee’s entitlement to FMLA leave for a 

birth expires at the end of the 12-month pe­

riod beginning on the date of the birth. If the 

employing office permits bonding leave to be 

taken beyond this period, such leave will not 

qualify as FMLA leave. Under this section, 

both parents are entitled to FMLA leave 

even if the newborn does not have a serious 

health condition. 
(3) Spouses who are eligible for FMLA 

leave and are employed by the same employ­

ing office may be limited to a combined total 

of 12 weeks of leave during any 12-month pe­

riod if the leave is taken for birth of the em­

ployee’s son or daughter or to care for the 

child after birth, for placement of a son or 

daughter with the employee for adoption or 

foster care or to care for the child after 

placement, or to care for the employee’s par­

ent with a serious health condition. This 

limitation on the total weeks of leave ap­

plies to leave taken for the reasons specified 

as long as the spouses are employed by the 

same employing office. It would apply, for 

example, even though the spouses are em­

ployed at two different worksites of an em­

ploying office. On the other hand, if one 

spouse is ineligible for FMLA leave, the 

other spouse would be entitled to a full 12 

weeks of FMLA leave. Where spouses both 

use a portion of the total 12-week FMLA 

leave entitlement for either the birth of a 

child, for placement for adoption or foster 

care, or to care for a parent, the spouses 

would each be entitled to the difference be­

tween the amount he or she has taken indi­

vidually and 12 weeks for FMLA leave for 

other purposes. For example, if each spouse 

took six weeks of leave to care for a healthy, 

newborn child, each could use an additional 

six weeks due to his or her own serious 

health condition or to care for a child with 

a serious health condition. Note, too, that 

many state pregnancy disability laws specify 

a period of disability either before or after 

the birth of a child; such periods would also 

be considered FMLA leave for a serious 

health condition of the birth mother, and 

would not be subject to the combined limit. 
(4) The expectant mother is entitled to 

FMLA leave for incapacity due to pregnancy, 

for prenatal care, or for her own serious 

health condition following the birth of the 

child. An expectant mother may take FMLA 

leave before the birth of the child for pre­

natal care or if her condition makes her un­

able to work. The expectant mother is enti­

tled to leave for incapacity due to pregnancy 
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even though she does not receive treatment 

from a health care provider during the ab­

sence, and even if the absence does not last 

for more than three consecutive calendar 

days. 
(5) A spouse is entitled to FMLA leave if 

needed to care for a pregnant spouse who is 

incapacitated or if needed to care for her 

during her prenatal care, or if needed to care 

for her following the birth of a child if she 

has a serious health condition. See 825.124. 
(6) Both parents are entitled to FMLA 

leave if needed to care for a child with a seri­

ous health condition if the requirements of 

825.113 through 825.115 and 825.122(d) are met. 

Thus, spouses may each take 12 weeks of 

FMLA leave if needed to care for their new­

born child with a serious health condition, 

even if both are employed by the same em­

ploying office, provided they have not ex­

hausted their entitlements during the appli­

cable 12-month FMLA leave period. 
(b) Intermittent and reduced schedule leave. 

An eligible employee may use intermittent 

or reduced schedule leave after the birth to 

be with a healthy newborn child only if the 

employing office agrees. For example, an em­

ploying office and employee may agree to a 

part-time work schedule after the birth. If 

the employing office agrees to permit inter­

mittent or reduced schedule leave for the 

birth of a child, the employing office may re­

quire the employee to transfer temporarily, 

during the period the intermittent or re­

duced leave schedule is required, to an avail­

able alternative position for which the em­

ployee is qualified and which better accom­

modates recurring periods of leave than does 

the employee’s regular position. Transfer to 

an alternative position may require compli­

ance with any applicable collective bar­

gaining agreement and federal law (such as 

the Americans with Disabilities Act, as made 

applicable by the CAA). Transfer to an alter­

native position may include altering an ex­

isting job to better accommodate the em­

ployee’s need for intermittent or reduced 

leave. The employing office’s agreement is 

not required for intermittent leave required 

by the serious health condition of the ex­

pectant mother or newborn child. See 825.202– 

825.205 for general rules governing the use of 

intermittent and reduced schedule leave. See 

825.121 for rules governing leave for adoption 

or foster care. See 825.601 for special rules ap­

plicable to instructional employees of 

schools. 

825.121 Leave for adoption or foster care. 
(a) General rules. Eligible employees are en­

titled to FMLA leave for placement with the 

employee of a son or daughter for adoption 

or foster care as follows: 
(1) Employees may take FMLA leave be­

fore the actual placement or adoption of a 

child if an absence from work is required for 

the placement for adoption or foster care to 

proceed. For example, the employee may be 

required to attend counseling sessions, ap­

pear in court, consult with his or her attor­

ney or the doctor(s) representing the birth 

parent, submit to a physical examination, or 

travel to another country to complete an 

adoption. The source of an adopted child 

(e.g., whether from a licensed placement 

agency or otherwise) is not a factor in deter­

mining eligibility for leave for this purpose. 
(2) An employee’s entitlement to leave for 

adoption or foster care expires at the end of 

the 12-month period beginning on the date of 

the placement. If the employing office per­

mits leave for adoption or foster care to be 

taken beyond this period, such leave will not 

qualify as FMLA leave. Under this section, 

the employee is entitled to FMLA leave even 

if the adopted or foster child does not have a 

serious health condition. 
(3) Spouses who are eligible for FMLA 

leave and are employed by the same covered 

employing office may be limited to a com­
bined total of 12 weeks of leave during any 
12-month period if the leave is taken for the 
placement of the employee’s son or daughter 
or to care for the child after placement, for 
the birth of the employee’s son or daughter 
or to care for the child after birth, or to care 
for the employee’s parent with a serious 
health condition. This limitation on the 
total weeks of leave applies to leave taken 
for the reasons specified as long as the 
spouses are employed by the same employing 
office. It would apply, for example, even 
though the spouses are employed at two dif­
ferent worksites of an employing office. On 
the other hand, if one spouse is ineligible for 
FMLA leave, the other spouse would be enti­
tled to a full 12 weeks of FMLA leave. Where 
spouses both use a portion of the total 12-
week FMLA leave entitlement for either the 
birth of a child, for placement for adoption 
or foster care, or to care for a parent, the 
spouses would each be entitled to the dif­
ference between the amount he or she has 
taken individually and 12 weeks for FMLA 
leave for other purposes. For example, if 
each spouse took six weeks of leave to care 
for a healthy, newly placed child, each could 
use an additional six weeks due to his or her 
own serious health condition or to care for a 
child with a serious health condition. 

(4) An eligible employee is entitled to 
FMLA leave in order to care for an adopted 
or foster child with a serious health condi­
tion if the requirements of 825.113 through 
825.115 and 825.122(d) are met. Thus, spouses 
may each take 12 weeks of FMLA leave if 
needed to care for an adopted or foster child 
with a serious health condition, even if both 
are employed by the same employing office, 
provided they have not exhausted their enti­
tlements during the applicable 12-month 
FMLA leave period. 

(b) Use of intermittent and reduced schedule 
leave. An eligible employee may use inter­
mittent or reduced schedule leave after the 
placement of a healthy child for adoption or 
foster care only if the employing office 
agrees. Thus, for example, the employing of­
fice and employee may agree to a part-time 
work schedule after the placement for bond­
ing purposes. If the employing office agrees 
to permit intermittent or reduced schedule 
leave for the placement for adoption or fos­
ter care, the employing office may require 
the employee to transfer temporarily, during 
the period the intermittent or reduced leave 
schedule is required, to an available alter­
native position for which the employee is 
qualified and which better accommodates re­
curring periods of leave than does the em­
ployee’s regular position. Transfer to an al­
ternative position may require compliance 
with any applicable collective bargaining 
agreement and federal law (such as the 
Americans with Disabilities Act, as made ap­
plicable by the CAA). Transfer to an alter­
native position may include altering an ex­
isting job to better accommodate the em­
ployee’s need for intermittent or reduced 
leave. The employing office’s agreement is 
not required for intermittent leave required 
by the serious health condition of the adopt­
ed or foster child. See 825.202–825.205 for gen­

eral rules governing the use of intermittent 

and reduced schedule leave. See 825.120 for 

general rules governing leave for pregnancy 

and birth of a child. See 825.601 for special 

rules applicable to instructional employees 

of schools. 

825.122 Definitions of covered servicemem­
ber, spouse, parent, son or daughter, next 
of kin of a covered servicemember, adop­
tion, foster care, son or daughter on cov­
ered active duty or call to covered active 
duty status, son or daughter of a covered 
servicemember, and parent of a covered 
servicemember. 

(a) Covered servicemember means: 

(1) A current member of the Armed Forces, 

including a member of the National Guard or 

Reserves, who is undergoing medical treat­

ment, recuperation or therapy, is otherwise 

in outpatient status, or is otherwise on the 

temporary disability retired list, for a seri­

ous injury or illness; or 
(2) A covered veteran who is undergoing 

medical treatment, recuperation, or therapy 

for a serious injury or illness. Covered veteran 

means an individual who was a member of 

the Armed Forces (including a member of 

the National Guard or Reserves), and was 

discharged or released under conditions 

other than dishonorable at any time during 

the five-year period prior to the first date 

the eligible employee takes FMLA leave to 

care for the covered veteran. See 825.127(b)(2). 
(b) Spouse, as defined in the FMLA and as 

made applicable by the CAA, means a hus­

band or wife. For purposes of this definition, 

husband or wife refers to all individuals in 

lawfully recognized marriages. This defini­

tion includes an individual in a same-sex 

marriage. This definition also includes an in­

dividual in a common law marriage that ei­

ther: 
(1) was entered into in a State that recog­

nizes such marriages or, 
(2) if entered into outside of any State, is 

valid in the place where entered into and 

could have been entered into in at least one 

State. 
(c) Parent. Parent means a biological, 

adoptive, step or foster father or mother, or 

any other individual who stood in loco 

parentis to the employee when the employee 

was a son or daughter as defined in para­

graph (d) of this section. This term does not 

include parents ‘‘in law.’’ 
(d) Son or daughter. For purposes of FMLA 

leave taken for birth or adoption, or to care 

for a family member with a serious health 

condition, son or daughter means a biologi­

cal, adopted, or foster child, a stepchild, a 

legal ward, or a child of a person standing in 

loco parentis, who is either under age 18, or 

age 18 or older and ‘‘incapable of self-care be­

cause of a mental or physical disability’’ at 

the time that FMLA leave is to commence. 
(1) Incapable of self-care means that the in­

dividual requires active assistance or super­

vision to provide daily self-care in three or 

more of the activities of daily living (ADLs) 

or instrumental activities of daily living 

(IADLs). Activities of daily living include 

adaptive activities such as caring appro­

priately for one’s grooming and hygiene, 

bathing, dressing and eating. Instrumental 

activities of daily living include cooking, 

cleaning, shopping, taking public transpor­

tation, paying bills, maintaining a residence, 

using telephones and directories, using a 

post office, etc. 
(2) Physical or mental disability means a 

physical or mental impairment that substan­

tially limits one or more of the major life ac­

tivities of an individual. Regulations at 29 

CFR 1630.2(h), (i), and (j), issued by the Equal 

Employment Opportunity Commission under 

the Americans with Disabilities Act (ADA), 

42 U.S.C. 12101 et seq., define these terms. 
(3) Persons who are ‘‘in loco parentis’’ in­

clude those with day-to-day responsibilities 

to care for and financially support a child, 

or, in the case of an employee, who had such 

responsibility for the employee when the em­

ployee was a child. A biological or legal rela­

tionship is not necessary. 
(e) Next of kin of a covered servicemember 

means the nearest blood relative other than 

the covered servicemember’s spouse, parent, 

son, or daughter, in the following order of 

priority: blood relatives who have been 

granted legal custody of the covered service-

member by court decree or statutory provi­

sions, brothers and sisters, grandparents, 

aunts and uncles, and first cousins, unless 
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the covered servicemember has specifically 

designated in writing another blood relative 

as his or her nearest blood relative for pur­

poses of military caregiver leave under the 

FMLA. When no such designation is made, 

and there are multiple family members with 

the same level of relationship to the covered 

servicemember, all such family members 

shall be considered the covered 

servicemember’s next of kin and may take 

FMLA leave to provide care to the covered 

servicemember, either consecutively or si­

multaneously. When such designation has 

been made, the designated individual shall 

be deemed to be the covered servicemember’s 

only next of kin. See 825.127(d)(3). 
(f) Adoption means legally and perma­

nently assuming the responsibility of raising 

a child as one’s own. The source of an adopt­

ed child (e.g., whether from a licensed place­

ment agency or otherwise) is not a factor in 

determining eligibility for FMLA leave. See 
825.121 for rules governing leave for adoption. 

(g) Foster care means 24-hour care for chil­

dren in substitution for, and away from, 

their parents or guardian. Such placement is 

made by or with the agreement of the State 

as a result of a voluntary agreement between 

the parent or guardian that the child be re­

moved from the home, or pursuant to a judi­

cial determination of the necessity for foster 

care, and involves agreement between the 

State and foster family that the foster fam­

ily will take care of the child. Although fos­

ter care may be with relatives of the child, 

State action is involved in the removal of 

the child from parental custody. See 825.121 

for rules governing leave for foster care. 
(h) Son or daughter on covered active duty or 

call to covered active duty status means the 

employee’s biological, adopted, or foster 

child, stepchild, legal ward, or a child for 

whom the employee stood in loco parentis, 

who is on covered active duty or call to cov­

ered active duty status, and who is of any 

age. See 825.126(a)(5). 
(i) Son or daughter of a covered servicemem­

ber means the covered servicemember’s bio­

logical, adopted, or foster child, stepchild, 

legal ward, or a child for whom the covered 

servicemember stood in loco parentis, and 

who is of any age. See 825.127(d)(1). 
(j) Parent of a covered servicemember means 

a covered servicemember’s biological, adop­

tive, step or foster father or mother, or any 

other individual who stood in loco parentis 

to the covered servicemember. This term 

does not include parents ‘‘in law.’’ See 

825.127(d)(2). 
(k) Documenting relationships. For purposes 

of confirmation of family relationship, the 

employing office may require the employee 

giving notice of the need for leave to provide 

reasonable documentation or statement of 

family relationship. This documentation 

may take the form of a simple statement 

from the employee, or a child’s birth certifi­

cate, a court document, etc. The employing 

office is entitled to examine documentation 

such as a birth certificate, etc., but the em­

ployee is entitled to the return of the official 

document submitted for this purpose. 

825.123 Unable to perform the functions of 
the position. 

(a) Definition. An employee is unable to 

perform the functions of the position where 

the health care provider finds that the em­

ployee is unable to work at all or is unable 

to perform any one of the essential functions 

of the employee’s position within the mean­

ing of the Americans with Disabilities Act 

(ADA), as amended and made applicable by 

Section 201(a) of the CAA (2 U.S.C. 1311(a)(3)). 

An employee who must be absent from work 

to receive medical treatment for a serious 

health condition is considered to be unable 

to perform the essential functions of the po­

sition during the absence for treatment. 

(b) Statement of functions. An employing of­

fice has the option, in requiring certification 

from a health care provider, to provide a 

statement of the essential functions of the 

employee’s position for the health care pro­

vider to review. A sufficient medical certifi­

cation must specify what functions of the 

employee’s position the employee is unable 

to perform so that the employing office can 

then determine whether the employee is un­

able to perform one or more essential func­

tions of the employee’s position. For pur­

poses of FMLA, the essential functions of the 

employee’s position are to be determined 

with reference to the position the employee 

held at the time notice is given or leave 

commenced, whichever is earlier. See 825.306. 

825.124 Needed to care for a family member 
or covered servicemember. 

(a) The medical certification provision 

that an employee is needed to care for a fam­

ily member or covered servicemember en­

compasses both physical and psychological 

care. It includes situations where, for exam­

ple, because of a serious health condition, 

the family member is unable to care for his 

or her own basic medical, hygienic, or nutri­

tional needs or safety, or is unable to trans­

port himself or herself to the doctor. The 

term also includes providing psychological 

comfort and reassurance which would be ben­

eficial to a child, spouse or parent with a se­

rious health condition who is receiving inpa­

tient or home care. 
(b) The term also includes situations where 

the employee may be needed to substitute 

for others who normally care for the family 

member or covered servicemember, or to 

make arrangements for changes in care, such 

as transfer to a nursing home. The employee 

need not be the only individual or family 

member available to care for the family 

member or covered servicemember. 
(c) An employee’s intermittent leave or a 

reduced leave schedule necessary to care for 

a family member or covered servicemember 

includes not only a situation where the con­

dition of the family member or covered serv­

icemember itself is intermittent, but also 

where the employee is only needed intermit­

tently—such as where other care is normally 

available, or care responsibilities are shared 

with another member of the family or a 

third party. See 825.202–825.205 for rules gov­

erning the use of intermittent or reduced 

schedule leave. 

825.125 Definition of health care provider. 
(a) The FMLA, as made applicable by the 

CAA, defines health care provider as: 
(1) A doctor of medicine or osteopathy who 

is authorized to practice medicine or surgery 

(as appropriate) by the State in which the 

doctor practices; or 
(2) Any other person determined by the Of­

fice of Compliance to be capable of providing 

health care services. 
(3) In making a determination referred to 

in subparagraph (a)(2), and absent good cause 

shown to do otherwise, the Office of Compli­

ance will follow any determination made by 

the Department of Labor (under section 

101(6)(B) of FMLA (29 U.S.C. 2611(6)(B))) that 

a person is capable of providing health care 

services, provided the determination by the 

Department of Labor was not made at the re­

quest of a person who was then a covered em­

ployee. 
(b) Others capable of providing health care 

services include only: 
(1) Podiatrists, dentists, clinical psycholo­

gists, optometrists, and chiropractors (lim­

ited to treatment consisting of manual ma­

nipulation of the spine to correct a sub­

luxation as demonstrated by X-ray to exist) 

authorized to practice in the State and per­

forming within the scope of their practice as 

defined under State law; 

(2) Nurse practitioners, nurse-midwives, 

clinical social workers and physician assist­

ants who are authorized to practice under 

State law and who are performing within the 

scope of their practice as defined under State 

law; 
(3) Christian Science Practitioners listed 

with the First Church of Christ, Scientist in 

Boston, Massachusetts. Where an employee 

or family member is receiving treatment 

from a Christian Science practitioner, an 

employee may not object to any requirement 

from an employing office that the employee 

or family member submit to examination 

(though not treatment) to obtain a second or 

third certification from a health care pro­

vider other than a Christian Science practi­

tioner except as otherwise provided under 

applicable State or local law or collective 

bargaining agreement; 
(4) Any health care provider from whom an 

employing office or the employing office’s 

group health plan’s benefits manager will ac­

cept certification of the existence of a seri­

ous health condition to substantiate a claim 

for benefits; and 
(5) A health care provider listed above who 

practices in a country other than the United 

States, who is authorized to practice in ac­

cordance with the law of that country, and 

who is performing within the scope of his or 

her practice as defined under such law. 
(c) The phrase authorized to practice in the 

State as used in this section means that the 

provider must be authorized to diagnose and 

treat physical or mental health conditions. 

825.126 Leave because of a qualifying exi­
gency. 

(a) Eligible employees may take FMLA 

leave for a qualifying exigency while the em­

ployee’s spouse, son, daughter, or parent (the 

military member or member) is on covered 

active duty or call to covered active duty 

status (or has been notified of an impending 

call or order to covered active duty). 
(1) Covered active duty or call to covered ac­

tive duty status in the case of a member of the 

Regular Armed Forces means duty during 

the deployment of the member with the 

Armed Forces to a foreign country. The ac­

tive duty orders of a member of the Regular 

components of the Armed Forces will gen­

erally specify if the member is deployed to a 

foreign country. 
(2) Covered active duty or call to covered ac­

tive duty status in the case of a member of the 

Reserve components of the Armed Forces 

means duty during the deployment of the 

member with the Armed Forces to a foreign 

country under a Federal call or order to ac­

tive duty in support of a contingency oper­

ation pursuant to: Section 688 of Title 10 of 

the United States Code, which authorizes or­

dering to active duty retired members of the 

Regular Armed Forces and members of the 

retired Reserve who retired after completing 

at least 20 years of active service; Section 

12301(a) of Title 10 of the United States Code, 

which authorizes ordering all reserve compo­

nent members to active duty in the case of 

war or national emergency; Section 12302 of 

Title 10 of the United States Code, which au­

thorizes ordering any unit or unassigned 

member of the Ready Reserve to active duty; 

Section 12304 of Title 10 of the United States 

Code, which authorizes ordering any unit or 

unassigned member of the Selected Reserve 

and certain members of the Individual Ready 

Reserve to active duty; Section 12305 of Title 

10 of the United States Code, which author­

izes the suspension of promotion, retirement 

or separation rules for certain Reserve com­

ponents; Section 12406 of Title 10 of the 

United States Code, which authorizes calling 

the National Guard into Federal service in 

certain circumstances; chapter 15 of Title 10 

of the United States Code, which authorizes 
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calling the National Guard and state mili­

tary into Federal service in the case of insur­

rections and national emergencies; or any 

other provision of law during a war or during 

a national emergency declared by the Presi­

dent or Congress so long as it is in support of 

a contingency operation. See 10 U.S.C. 

101(a)(13)(B). 
(i) For purposes of covered active duty or 

call to covered active duty status, the Re­

serve components of the Armed Forces in­

clude the Army National Guard of the 

United States, Army Reserve, Navy Reserve, 

Marine Corps Reserve, Air National Guard of 

the United States, Air Force Reserve and 

Coast Guard Reserve, and retired members of 

the Regular Armed Forces or Reserves who 

are called up in support of a contingency op­

eration pursuant to one of the provisions of 

law identified in paragraph (a)(2). 
(ii) The active duty orders of a member of 

the Reserve components will generally speci­

fy if the military member is serving in sup­

port of a contingency operation by citation 

to the relevant section of Title 10 of the 

United States Code and/or by reference to 

the specific name of the contingency oper­

ation and will specify that the deployment is 

to a foreign country. 
(3) Deployment of the member with the Armed 

Forces to a foreign country means deployment 

to areas outside of the United States, the 

District of Columbia, or any Territory or 

possession of the United States, including 

international waters. 
(4) A call to covered active duty for pur­

poses of leave taken because of a qualifying 

exigency refers to a Federal call to active 

duty. State calls to active duty are not cov­

ered unless under order of the President of 

the United States pursuant to one of the pro­

visions of law identified in paragraph (a)(2) 

of this section. 
(5) Son or daughter on covered active duty or 

call to covered active duty status means the 

employee’s biological, adopted, or foster 

child, stepchild, legal ward, or a child for 

whom the employee stood in loco parentis, 

who is on covered active duty or call to cov­

ered active duty status, and who is of any 

age. 
(b) An eligible employee may take FMLA 

leave for one or more of the following quali­

fying exigencies: 
(1) Short-notice deployment. (i) To address 

any issue that arises from the fact that the 

military member is notified of an impending 

call or order to covered active duty seven or 

less calendar days prior to the date of de­

ployment; 
(ii) Leave taken for this purpose can be 

used for a period of seven calendar days be­

ginning on the date the military member is 

notified of an impending call or order to cov­

ered active duty; 
(2) Military events and related activities. (i) 

To attend any official ceremony, program, or 

event sponsored by the military that is re­

lated to the covered active duty or call to 

covered active duty status of the military 

member; and 
(ii) To attend family support or assistance 

programs and informational briefings spon­

sored or promoted by the military, military 

service organizations, or the American Red 

Cross that are related to the covered active 

duty or call to covered active duty status of 

the military member; 
(3) Childcare and school activities. For the 

purposes of leave for childcare and school ac­

tivities listed in (i) through (iv) of this para­

graph, a child of the military member must 

be the military member’s biological, adopt­

ed, or foster child, stepchild, legal ward, or 

child for whom the military member stands 

in loco parentis, who is either under 18 years 

of age or 18 years of age or older and incapa­

ble of self-care because of a mental or phys­

ical disability at the time that FMLA leave 

is to commence. As with all instances of 

qualifying exigency leave, the military mem­

ber must be the spouse, son, daughter, or 

parent of the employee requesting qualifying 

exigency leave. 
(i) To arrange for alternative childcare for 

a child of the military member when the cov­

ered active duty or call to covered active 

duty status of the military member neces­

sitates a change in the existing childcare ar­

rangement; 
(ii) To provide childcare for a child of the 

military member on an urgent, immediate 

need basis (but not on a routine, regular, or 

everyday basis) when the need to provide 

such care arises from the covered active duty 

or call to covered active duty status of the 

military member; 
(iii) To enroll in or transfer to a new 

school or day care facility a child of the 

military member when enrollment or trans­

fer is necessitated by the covered active duty 

or call to covered active duty status of the 

military member; and 
(iv) To attend meetings with staff at a 

school or a daycare facility, such as meet­

ings with school officials regarding discipli­

nary measures, parent-teacher conferences, 

or meetings with school counselors, for a 

child of the military member, when such 

meetings are necessary due to circumstances 

arising from the covered active duty or call 

to covered active duty status of the military 

member; 
(4) Financial and legal arrangements. (i) To 

make or update financial or legal arrange­

ments to address the military member’s ab­

sence while on covered active duty or call to 

covered active duty status, such as preparing 

and executing financial and healthcare pow­

ers of attorney, transferring bank account 

signature authority, enrolling in the Defense 

Enrollment Eligibility Reporting System 

(DEERS), obtaining military identification 

cards, or preparing or updating a will or liv­

ing trust; and 
(ii) To act as the military member’s rep­

resentative before a federal, state, or local 

agency for purposes of obtaining, arranging, 

or appealing military service benefits while 

the military member is on covered active 

duty or call to covered active duty status, 

and for a period of 90 days following the ter­

mination of the military member’s covered 

active duty status; 
(5) Counseling. To attend counseling pro­

vided by someone other than a health care 

provider, for oneself, for the military mem­

ber, or for the biological, adopted, or foster 

child, a stepchild, or a legal ward of the mili­

tary member, or a child for whom the mili­

tary member stands in loco parentis, who is 

either under age 18, or age 18 or older and in­

capable of self-care because of a mental or 

physical disability at the time that FMLA 

leave is to commence, provided that the need 

for counseling arises from the covered active 

duty or call to covered active duty status of 

the military member; 
(6) Rest and Recuperation. (i) To spend time 

with the military member who is on short-

term, temporary, Rest and Recuperation 

leave during the period of deployment; 
(ii) Leave taken for this purpose can be 

used for a period of 15 calendar days begin­

ning on the date the military member com­

mences each instance of Rest and Recuper­

ation leave; 
(7) Post-deployment activities. (i) To attend 

arrival ceremonies, reintegration briefings 

and events, and any other official ceremony 

or program sponsored by the military for a 

period of 90 days following the termination 

of the military member’s covered active 

duty status; and 
(ii) To address issues that arise from the 

death of the military member while on cov­

ered active duty status, such as meeting and 

recovering the body of the military member, 

making funeral arrangements, and attending 

funeral services; 
(8) Parental care. For purposes of leave for 

parental care listed in (i) through (iv) of this 

paragraph, the parent of the military mem­

ber must be incapable of self-care and must 

be the military member’s biological, adop­

tive, step, or foster father or mother, or any 

other individual who stood in loco parentis 

to the military member when the member 

was under 18 years of age. A parent who is in­

capable of self-care means that the parent 

requires active assistance or supervision to 

provide daily self-care in three or more of 

the activities of daily living or instrumental 

activities of daily living. Activities of daily 

living include adaptive activities such as 

caring appropriately for one’s grooming and 

hygiene, bathing, dressing, and eating. In­

strumental activities of daily living include 

cooking, cleaning, shopping, taking public 

transportation, paying bills, maintaining a 

residence, using telephones and directories, 

using a post office, etc. As with all instances 

of qualifying exigency leave, the military 

member must be the spouse, son, daughter, 

or parent of the employee requesting quali­

fying exigency leave. 
(i) To arrange for alternative care for a 

parent of the military member when the par­

ent is incapable of self-care and the covered 

active duty or call to covered active duty 

status of the military member necessitates a 

change in the existing care arrangement for 

the parent; 
(ii) To provide care for a parent of the 

military member on an urgent, immediate 

need basis (but not on a routine, regular, or 

everyday basis) when the parent is incapable 

of self-care and the need to provide such care 

arises from the covered active duty or call to 

covered active duty status of the military 

member; 
(iii) To admit to or transfer to a care facil­

ity a parent of the military member when 

admittance or transfer is necessitated by the 

covered active duty or call to covered active 

duty status of the military member; and 
(iv) To attend meetings with staff at a care 

facility, such as meetings with hospice or so­

cial service providers for a parent of the 

military member, when such meetings are 

necessary due to circumstances arising from 

the covered active duty or call to covered ac­

tive duty status of the military member but 

not for routine or regular meetings; 
(9) Additional activities. To address other 

events which arise out of the military mem­

ber’s covered active duty or call to covered 

active duty status provided that the employ­

ing office and employee agree that such 

leave shall qualify as an exigency, and agree 

to both the timing and duration of such 

leave. 

825.127 Leave to care for a covered service-
member with a serious injury or illness 
(military caregiver leave). 

(a) Eligible employees are entitled to 

FMLA leave to care for a covered service-

member with a serious illness or injury. 
(b) Covered servicemember means: 
(1) A current member of the Armed Forces, 

including a member of the National Guard or 

Reserves, who is undergoing medical treat­

ment, recuperation, or therapy, is otherwise 

in outpatient status; or is otherwise on the 

temporary disability retired list, for a seri­

ous injury or illness. Outpatient status 

means the status of a member of the Armed 

Forces assigned to either a military medical 

treatment facility as an outpatient or a unit 

established for the purpose of providing com­

mand and control of members of the Armed 

Forces receiving medical care as out­

patients. 
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(2) A covered veteran who is undergoing 

medical treatment, recuperation or therapy 

for a serious injury or illness. Covered veteran 

means an individual who was a member of 

the Armed Forces (including a member of 

the National Guard or Reserves), and was 

discharged or released under conditions 

other than dishonorable at any time during 

the five-year period prior to the first date 

the eligible employee takes FMLA leave to 

care for the covered veteran. An eligible em­

ployee must commence leave to care for a 

covered veteran within five years of the vet­

eran’s active duty service, but the single 12-

month period described in paragraph (e)(1) of 

this section may extend beyond the five-year 

period. 
(i) For an individual who was a member of 

the Armed Forces (including a member of 

the National Guard or Reserves) and who was 

discharged or released under conditions 

other than dishonorable prior to the effec­

tive date of this Final Rule, the period be­

tween October 28, 2009 and the effective date 

of this Final Rule shall not count towards 

the determination of the five-year period for 

covered veteran status. 
(c) A serious injury or illness means: 
(1) In the case of a current member of the 

Armed Forces, including a member of the 

National Guard or Reserves, means an injury 

or illness that was incurred by the covered 

servicemember in the line of duty on active 

duty in the Armed Forces or that existed be­

fore the beginning of the member’s active 

duty and was aggravated by service in the 

line of duty on active duty in the Armed 

Forces, and that may render the member 

medically unfit to perform the duties of the 

member’s office, grade, rank or rating; and, 
(2) In the case of a covered veteran, means 

an injury or illness that was incurred by the 

member in the line of duty on active duty in 

the Armed Forces (or existed before the be­

ginning of the member’s active duty and was 

aggravated by service in the line of duty on 

active duty in the Armed Forces), and mani­

fested itself before or after the member be­

came a veteran, and is: 
(i) A continuation of a serious injury or ill­

ness that was incurred or aggravated when 

the covered veteran was a member of the 

Armed Forces and rendered the servicemem­

ber unable to perform the duties of the 

servicemember’s office, grade, rank, or rat­

ing; or 
(ii) A physical or mental condition for 

which the covered veteran has received a 

U.S. Department of Veterans Affairs Service-

Related Disability Rating (VASRD) of 50 per­

cent or greater, and such VASRD rating is 

based, in whole or in part, on the condition 

precipitating the need for military caregiver 

leave; or 
(iii) A physical or mental condition that 

substantially impairs the covered veteran’s 

ability to secure or follow a substantially 

gainful occupation by reason of a disability 

or disabilities related to military service, or 

would do so absent treatment; or 
(iv) An injury, including a psychological 

injury, on the basis of which the covered vet­

eran has been enrolled in the Department of 

Veterans Affairs Program of Comprehensive 

Assistance for Family Caregivers. 
(d) In order to care for a covered service-

member, an eligible employee must be the 

spouse, son, daughter, or parent, or next of 

kin of a covered servicemember. 
(1) Son or daughter of a covered servicemem­

ber means the covered servicemember’s bio­

logical, adopted, or foster child, stepchild, 

legal ward, or a child for whom the covered 

servicemember stood in loco parentis, and 

who is of any age. 
(2) Parent of a covered servicemember means 

a covered servicemember’s biological, adop­

tive, step or foster father or mother, or any 

other individual who stood in loco parentis 

to the covered servicemember. This term 

does not include parents ‘‘in law.’’ 
(3) Next of kin of a covered servicemember 

means the nearest blood relative, other than 

the covered servicemember’s spouse, parent, 

son, or daughter, in the following order of 

priority: blood relatives who have been 

granted legal custody of the servicemember 

by court decree or statutory provisions, 

brothers and sisters, grandparents, aunts and 

uncles, and first cousins, unless the covered 

servicemember has specifically designated in 

writing another blood relative as his or her 

nearest blood relative for purposes of mili­

tary caregiver leave under the FMLA. When 

no such designation is made, and there are 

multiple family members with the same 

level of relationship to the covered service-

member, all such family members shall be 

considered the covered servicemember’s next 

of kin and may take FMLA leave to provide 

care to the covered servicemember, either 

consecutively or simultaneously. When such 

designation has been made, the designated 

individual shall be deemed to be the covered 

servicemember’s only next of kin. For exam­

ple, if a covered servicemember has three 

siblings and has not designated a blood rel­

ative to provide care, all three siblings would 

be considered the covered servicemember’s 

next of kin. Alternatively, where a covered 

servicemember has a sibling(s) and des­

ignates a cousin as his or her next of kin for 

FMLA purposes, then only the designated 

cousin is eligible as the covered 

servicemember’s next of kin. An employing 

office is permitted to require an employee to 

provide confirmation of covered family rela­

tionship to the covered servicemember pur­

suant to 825.122(k). 
(e) An eligible employee is entitled to 26 

workweeks of leave to care for a covered 

servicemember with a serious injury or ill­

ness during a single 12-month period. 
(1) The single 12-month period described in 

paragraph (e) of this section begins on the 

first day the eligible employee takes FMLA 

leave to care for a covered servicemember 

and ends 12 months after that date, regard­

less of the method used by the employing of­

fice to determine the employee’s 12 work­

weeks of leave entitlement for other FMLA-

qualifying reasons. If an eligible employee 

does not take all of his or her 26 workweeks 

of leave entitlement to care for a covered 

servicemember during this single 12-month 

period, the remaining part of his or her 26 

workweeks of leave entitlement to care for 

the covered servicemember is forfeited. 
(2) The leave entitlement described in 

paragraph (e) of this section is to be applied 

on a per-covered-servicemember, per-injury 

basis such that an eligible employee may be 

entitled to take more than one period of 26 

workweeks of leave if the leave is to care for 

different covered servicemembers or to care 

for the same servicemember with a subse­

quent serious injury or illness, except that 

no more than 26 workweeks of leave may be 

taken within any single 12-month period. An 

eligible employee may take more than one 

period of 26 workweeks of leave to care for a 

covered servicemember with more than one 

serious injury or illness only when the seri­

ous injury or illness is a subsequent serious 

injury or illness. When an eligible employee 

takes leave to care for more than one cov­

ered servicemember or for a subsequent seri­

ous injury or illness of the same covered 

servicemember, and the single 12-month pe­

riods corresponding to the different military 

caregiver leave entitlements overlap, the 

employee is limited to taking no more than 

26 workweeks of leave in each single 12-

month period. 
(3) An eligible employee is entitled to a 

combined total of 26 workweeks of leave for 

any FMLA-qualifying reason during the sin­

gle 12-month period described in paragraph 

(e) of this section, provided that the em­

ployee is entitled to no more than 12 work­

weeks of leave for one or more of the fol­

lowing: because of the birth of a son or 

daughter of the employee and in order to 

care for such son or daughter; because of the 

placement of a son or daughter with the em­

ployee for adoption or foster care; in order to 

care for the spouse, son, daughter, or parent 

with a serious health condition; because of 

the employee’s own serious health condition; 

or because of a qualifying exigency. Thus, for 

example, an eligible employee may, during 

the single 12-month period, take 16 work­

weeks of FMLA leave to care for a covered 

servicemember and 10 workweeks of FMLA 

leave to care for a newborn child. However, 

the employee may not take more than 12 

weeks of FMLA leave to care for the new­

born child during the single 12-month period, 

even if the employee takes fewer than 14 

workweeks of FMLA leave to care for a cov­

ered servicemember. 
(4) In all circumstances, including for leave 

taken to care for a covered servicemember, 

the employing office is responsible for desig­

nating leave, paid or unpaid, as FMLA-quali­

fying, and for giving notice of the designa­

tion to the employee as provided in 825.300. 

In the case of leave that qualifies as both 

leave to care for a covered servicemember 

and leave to care for a family member with 

a serious health condition during the single 

12-month period described in paragraph (e) of 

this section, the employing office must des­

ignate such leave as leave to care for a cov­

ered servicemember in the first instance. 

Leave that qualifies as both leave to care for 

a covered servicemember and leave taken to 

care for a family member with a serious 

health condition during the single 12-month 

period described in paragraph (e) of this sec­

tion must not be designated and counted as 

both leave to care for a covered servicemem­

ber and leave to care for a family member 

with a serious health condition. As is the 

case with leave taken for other qualifying 

reasons, employing offices may retroactively 

designate leave as leave to care for a covered 

servicemember pursuant to 825.301(d). 
(f) Spouses who are eligible for FMLA 

leave and are employed by the same covered 

employing office may be limited to a com­

bined total of 26 workweeks of leave during 

the single 12-month period described in para­

graph (e) of this section if the leave is taken 

for birth of the employee’s son or daughter 

or to care for the child after birth, for place­

ment of a son or daughter with the employee 

for adoption or foster care, or to care for the 

child after placement, to care for the em­

ployee’s parent with a serious health condi­

tion, or to care for a covered servicemember 

with a serious injury or illness. This limita­

tion on the total weeks of leave applies to 

leave taken for the reasons specified as long 

as the spouses are employed by the same em­

ploying office. It would apply, for example, 

even though the spouses are employed at two 

different worksites. On the other hand, if one 

spouse is ineligible for FMLA leave, the 

other spouse would be entitled to a full 26 

workweeks of FMLA leave. 

Subpart B—EMPLOYEE LEAVE ENTITLE­
MENTS UNDER THE FAMILY AND MED­
ICAL LEAVE ACT, AS MADE APPLICA­
BLE BY THE CONGRESSIONAL AC­
COUNTABILITY ACT 

825.200 Amount of Leave. 
(a) Except in the case of leave to care for 

a covered servicemember with a serious in­

jury or illness, an eligible employee’s FMLA 

leave entitlement is limited to a total of 12 

workweeks of leave during any 12-month pe­

riod for any one, or more, of the following 

reasons: 
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(1) The birth of the employee’s son or 

daughter, and to care for the newborn child; 
(2) The placement with the employee of a 

son or daughter for adoption or foster care, 

and to care for the newly placed child; 
(3) To care for the employee’s spouse, son, 

daughter, or parent with a serious health 

condition; 
(4) Because of a serious health condition 

that makes the employee unable to perform 

one or more of the essential functions of his 

or her job; and 
(5) Because of any qualifying exigency aris­

ing out of the fact that the employee’s 

spouse, son, daughter, or parent is a military 

member on covered active duty status (or 

has been notified of an impending call or 

order to active duty). 
(b) An employing office is permitted to 

choose any one of the following methods for 

determining the 12-month period in which 

the 12 weeks of leave entitlement described 

in paragraph (a) of this section occurs: 
(1) The calendar year; 
(2) Any fixed 12-month leave year, such as 

a fiscal year or a year starting on an employ­

ee’s anniversary date; 
(3) The 12-month period measured forward 

from the date any employee’s first FMLA 

leave under paragraph (a) begins; or 
(4) A ‘‘rolling’’ 12-month period measured 

backward from the date an employee uses 

any FMLA leave as described in paragraph 

(a). 
(c) Under methods in paragraphs (b)(1) and 

(b)(2) of this section an employee would be 

entitled to up to 12 weeks of FMLA leave at 

any time in the fixed 12-month period se­

lected. An employee could, therefore, take 12 

weeks of leave at the end of the year and 12 

weeks at the beginning of the following year. 

Under the method in paragraph (b)(3) of this 

section, an employee would be entitled to 12 

weeks of leave during the year beginning on 

the first date FMLA leave is taken; the next 

12-month period would begin the first time 

FMLA leave is taken after completion of any 

previous 12-month period. Under the method 

in paragraph (b)(4) of this section, the ‘‘roll­

ing’’ 12-month period, each time an employee 

takes FMLA leave the remaining leave enti­

tlement would be any balance of the 12 

weeks which has not been used during the 

immediately preceding 12 months. For exam­

ple, if an employee has taken eight weeks of 

leave during the past 12 months, an addi­

tional four weeks of leave could be taken. If 

an employee used four weeks beginning Feb­

ruary 1, 2008, four weeks beginning June 1, 

2008, and four weeks beginning December 1, 

2008, the employee would not be entitled to 

any additional leave until February 1, 2009. 

However, beginning on February 1, 2009, the 

employee would again be eligible to take 

FMLA leave, recouping the right to take the 

leave in the same manner and amounts in 

which it was used in the previous year. Thus, 

the employee would recoup (and be entitled 

to use) one additional day of FMLA leave 

each day for four weeks, commencing Feb­

ruary 1, 2009. The employee would also begin 

to recoup additional days beginning on June 

1, 2009, and additional days beginning on De­

cember 1, 2009. Accordingly, employing of­

fices using the rolling 12-month period may 

need to calculate whether the employee is 

entitled to take FMLA leave each time that 

leave is requested, and employees taking 

FMLA leave on such a basis may fall in and 

out of FMLA protection based on their 

FMLA usage in the prior 12 months. For ex­

ample, in the example above, if the employee 

needs six weeks of leave for a serious health 

condition commencing February 1, 2009, only 

the first four weeks of the leave would be 

FMLA-protected. 
(d)(1) Employing offices will be allowed to 

choose any one of the alternatives in para­

graph (b) of this section for the leave entitle­

ments described in paragraph (a) of this sec­

tion provided the alternative chosen is ap­

plied consistently and uniformly to all em­

ployees. An employing office wishing to 

change to another alternative is required to 

give at least 60 days notice to all employees, 

and the transition must take place in such a 

way that the employees retain the full ben­

efit of 12 weeks of leave under whichever 

method affords the greatest benefit to the 

employee. Under no circumstances may a 

new method be implemented in order to 

avoid the CAA’s FMLA leave requirements. 
(2) [Reserved] 
(e) If an employing office fails to select one 

of the options in paragraph (b) of this section 

for measuring the 12-month period for the 

leave entitlements described in paragraph 

(a), the option that provides the most bene­

ficial outcome for the employee will be used. 

The employing office may subsequently se­

lect an option only by providing the 60-day 

notice to all employees of the option the em­

ploying office intends to implement. During 

the running of the 60-day period any other 

employee who needs FMLA leave may use 

the option providing the most beneficial out­

come to that employee. At the conclusion of 

the 60-day period the employing office may 

implement the selected option. 
(f) An eligible employee’s FMLA leave en­

titlement is limited to a total of 26 work­

weeks of leave during a single 12-month pe­

riod to care for a covered servicemember 

with a serious injury or illness. An employ­

ing office shall determine the single 12-

month period in which the 26 weeks of leave 

entitlement described in this paragraph oc­

curs using the 12-month period measured for­

ward from the date an employee’s first 

FMLA leave to care for the covered service-

member begins. See 825.127(e)(1). 
(g) During the single 12-month period de­

scribed in paragraph (f), an eligible employ­

ee’s FMLA leave entitlement is limited to a 

combined total of 26 workweeks of FMLA 

leave for any qualifying reason. See 

825.127(e)(3). 
(h) For purposes of determining the 

amount of leave used by an employee, the 

fact that a holiday may occur within the 

week taken as FMLA leave has no effect; the 

week is counted as a week of FMLA leave. 

However, if an employee is using FMLA 

leave in increments of less than one week, 

the holiday will not count against the em­

ployee’s FMLA entitlement unless the em­

ployee was otherwise scheduled and expected 

to work during the holiday. Similarly, if for 

some reason the employing office’s business 

activity has temporarily ceased and employ­

ees generally are not expected to report for 

work for one or more weeks (e.g., a school 

closing two weeks for the Christmas/New 

Year holiday or the summer vacation or an 

employing office closing the office for re­

pairs), the days the employing office’s activi­

ties have ceased do not count against the 

employee’s FMLA leave entitlement. Meth­

ods for determining an employee’s 12-week 

leave entitlement are also described in 

825.205. 
(i)(1) If employing offices jointly employ 

an employee, and if they designate a primary 

employing office pursuant to 825.106(c), the 

primary employing office may choose any 

one of the alternatives in paragraph (b) of 

this section for measuring the 12-month pe­

riod, provided that the alternative chosen is 

applied consistently and uniformly to all 

employees of the primary employing office 

including the jointly employed employee. 
(2) If employing offices fail to designate a 

primary employing office pursuant to 

825.106(c), an employee jointly employed by 

the employing offices may, by so notifying 

one of the employing offices, select that em­

ploying office to be the primary employing 

office of the employee for purposes of the ap­

plication of paragraphs (d) and (e) of this sec­

tion. 

825.201 Leave to care for a parent. 
(a) General rule. An eligible employee is en­

titled to FMLA leave if needed to care for 

the employee’s parent with a serious health 

condition. Care for parents-in-law is not cov­

ered by the FMLA. See 825.122(c) for defini­

tion of parent. 
(b) Same employing office limitation. Spouses 

who are eligible for FMLA leave and are em­

ployed by the same covered employing office 

may be limited to a combined total of 12 

weeks of leave during any 12-month period if 

the leave is taken to care for the employee’s 

parent with a serious health condition, for 

the birth of the employee’s son or daughter 

or to care for the child after the birth, or for 

placement of a son or daughter with the em­

ployee for adoption or foster care or to care 

for the child after placement. This limita­

tion on the total weeks of leave applies to 

leave taken for the reasons specified as long 

as the spouses are employed by the same em­

ploying office. It would apply, for example, 

even though the spouses are employed at two 

different worksites of an employing office. 

On the other hand, if one spouse is ineligible 

for FMLA leave, the other spouse would be 

entitled to a full 12 weeks of FMLA leave. 

Where the spouses both use a portion of the 

total 12-week FMLA leave entitlement for 

either the birth of a child, for placement for 

adoption or foster care, or to care for a par­

ent, the spouses would each be entitled to 

the difference between the amount he or she 

has taken individually and 12 weeks for 

FMLA leave for other purposes. For example, 

if each spouse took six weeks of leave to care 

for a parent, each could use an additional six 

weeks due to his or her own serious health 

condition or to care for a child with a serious 

health condition. See also 825.127(d). 

825.202 Intermittent leave or reduced leave 
schedule. 

(a) Definition. FMLA leave may be taken 

intermittently or on a reduced leave sched­

ule under certain circumstances. Intermittent 

leave is FMLA leave taken in separate blocks 

of time due to a single qualifying reason. A 

reduced leave schedule is a leave schedule that 

reduces an employee’s usual number of work­

ing hours per workweek, or hours per work­

day. A reduced leave schedule is a change in 

the employee’s schedule for a period of time, 

normally from full-time to part-time. 
(b) Medical necessity. For intermittent 

leave or leave on a reduced leave schedule 

taken because of one’s own serious health 

condition, to care for a spouse, parent, son, 

or daughter with a serious health condition, 

or to care for a covered servicemember with 

a serious injury or illness, there must be a 

medical need for leave and it must be that 

such medical need can be best accommo­

dated through an intermittent or reduced 

leave schedule. The treatment regimen and 

other information described in the certifi­

cation of a serious health condition and in 

the certification of a serious injury or ill­

ness, if required by the employing office, ad­

dresses the medical necessity of intermittent 

leave or leave on a reduced leave schedule. 

See 825.306, 825.310. Leave may be taken inter­

mittently or on a reduced leave schedule 

when medically necessary for planned and/or 

unanticipated medical treatment of a serious 

health condition or of a covered 

servicemember’s serious injury or illness, or 

for recovery from treatment or recovery 

from a serious health condition or a covered 

servicemember’s serious injury or illness. It 

may also be taken to provide care or psycho­

logical comfort to a covered family member 

with a serious health condition or a covered 
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servicemember with a serious injury or ill­

ness. 
(1) Intermittent leave may be taken for a 

serious health condition of a spouse, parent, 

son, or daughter, for the employee’s own se­

rious health condition, or a serious injury or 

illness of a covered servicemember which re­

quires treatment by a health care provider 

periodically, rather than for one continuous 

period of time, and may include leave of pe­

riods from an hour or more to several weeks. 

Examples of intermittent leave would in­

clude leave taken on an occasional basis for 

medical appointments, or leave taken sev­

eral days at a time spread over a period of 

six months, such as for chemotherapy. A 

pregnant employee may take leave intermit­

tently for prenatal examinations or for her 

own condition, such as for periods of severe 

morning sickness. An example of an em­

ployee taking leave on a reduced leave 

schedule is an employee who is recovering 

from a serious health condition and is not 

strong enough to work a full-time schedule. 
(2) Intermittent or reduced schedule leave 

may be taken for absences where the em­

ployee or family member is incapacitated or 

unable to perform the essential functions of 

the position because of a chronic serious 

health condition or a serious injury or ill­

ness of a covered servicemember, even if he 

or she does not receive treatment by a 

health care provider. See 825.113 and 825.127. 
(c) Birth or placement. When leave is taken 

after the birth of a healthy child or place­

ment of a healthy child for adoption or fos­

ter care, an employee may take leave inter­

mittently or on a reduced leave schedule 

only if the employing office agrees. Such a 

schedule reduction might occur, for example, 

where an employee, with the employing of­

fice’s agreement, works part-time after the 

birth of a child, or takes leave in several seg­

ments. The employing office’s agreement is 

not required, however, for leave during 

which the expectant mother has a serious 

health condition in connection with the 

birth of her child or if the newborn child has 

a serious health condition. See 825.204 for 

rules governing transfer to an alternative 

position that better accommodates intermit­

tent leave. See also 825.120 (pregnancy) and 

825.121 (adoption and foster care). 
(d) Qualifying exigency. Leave due to a 

qualifying exigency may be taken on an 

intermittent or reduced leave schedule basis. 

825.203 Scheduling of intermittent or re­
duced schedule leave. 

Eligible employees may take FMLA leave 

on an intermittent or reduced schedule basis 

when medically necessary due to the serious 

health condition of a covered family member 

or the employee or the serious injury or ill­

ness of a covered servicemember. See 825.202. 

Eligible employees may also take FMLA 

leave on an intermittent or reduced schedule 

basis when necessary because of a qualifying 

exigency. If an employee needs leave inter­

mittently or on a reduced leave schedule for 

planned medical treatment, then the em­

ployee must make a reasonable effort to 

schedule the treatment so as not to disrupt 

unduly the employing office’s operations. 

825.204 Transfer of an employee to an alter­
native position during intermittent leave 
or reduced schedule leave. 

(a) Transfer or reassignment. If an employee 

needs intermittent leave or leave on a re­

duced leave schedule that is foreseeable 

based on planned medical treatment for the 

employee, a family member, or a covered 

servicemember, including during a period of 

recovery from one’s own serious health con­

dition, a serious health condition of a 

spouse, parent, son, or daughter, or a serious 

injury or illness of a covered servicemember, 

or if the employing office agrees to permit 

intermittent or reduced schedule leave for 

the birth of a child or for placement of a 

child for adoption or foster care, the employ­

ing office may require the employee to 

transfer temporarily, during the period the 

intermittent or reduced leave schedule is re­

quired, to an available alternative position 

for which the employee is qualified and 

which better accommodates recurring peri­

ods of leave than does the employee’s regular 

position. See 825.601 for special rules applica­

ble to instructional employees of schools. 
(b) Compliance. Transfer to an alternative 

position may require compliance with any 

applicable collective bargaining agreement 

and Federal law (such as the Americans with 

Disabilities Act, as made applicable by the 

CAA). Transfer to an alternative position 

may include altering an existing job to bet­

ter accommodate the employee’s need for 

intermittent or reduced scheduled leave. 
(c) Equivalent pay and benefits. The alter­

native position must have equivalent pay 

and benefits. An alternative position for 

these purposes does not have to have equiva­

lent duties. The employing office may in­

crease the pay and benefits of an existing al­

ternative position, so as to make them 

equivalent to the pay and benefits of the em­

ployee’s regular job. The employing office 

may also transfer the employee to a part-

time job with the same hourly rate of pay 

and benefits, provided the employee is not 

required to take more leave than is medi­

cally necessary. For example, an employee 

desiring to take leave in increments of four 

hours per day could be transferred to a half-

time job, or could remain in the employee’s 

same job on a part-time schedule, paying the 

same hourly rate as the employee’s previous 

job and enjoying the same benefits. The em­

ploying office may not eliminate benefits 

which otherwise would not be provided to 

part-time employees; however, an employing 

office may proportionately reduce benefits 

such as vacation leave where an employing 

office’s normal practice is to base such bene­

fits on the number of hours worked. 
(d) Employing office limitations. An employ­

ing office may not transfer the employee to 

an alternative position in order to discour­

age the employee from taking leave or other­

wise work a hardship on the employee. For 

example, a white collar employee may not be 

assigned to perform laborer’s work; an em­

ployee working the day shift may not be re­

assigned to the graveyard shift; an employee 

working in the headquarters facility may 

not be reassigned to a branch a significant 

distance away from the employee’s normal 

job location. Any such attempt on the part 

of the employing office to make such a 

transfer will be held to be contrary to the 

prohibited acts provisions of the FMLA, as 

made applicable by the CAA. 
(e) Reinstatement of employee. When an em­

ployee who is taking leave intermittently or 

on a reduced leave schedule and has been 

transferred to an alternative position no 

longer needs to continue on leave and is able 

to return to full-time work, the employee 

must be placed in the same or equivalent job 

as the job he or she left when the leave com­

menced. An employee may not be required to 

take more leave than necessary to address 

the circumstance that precipitated the need 

for leave. 

825.205 Increments of FMLA leave for inter­
mittent or reduced schedule leave. 

(a) Minimum increment. (1) When an em­

ployee takes FMLA leave on an intermittent 

or reduced leave schedule basis, the employ­

ing office must account for the leave using 

an increment no greater than the shortest 

period of time that the employing office uses 

to account for use of other forms of leave 

provided that it is not greater than one hour 

and provided further that an employee’s 

FMLA leave entitlement may not be reduced 

by more than the amount of leave actually 

taken. An employing office may not require 

an employee to take more leave than is nec­

essary to address the circumstances that 

precipitated the need for the leave, provided 

that the leave is counted using the shortest 

increment of leave used to account for any 

other type of leave. See also 825.205(a)(2) for 

the physical impossibility exception, and 

825.600 and 825.601 for special rules applicable 

to employees of schools. If an employing of­

fice uses different increments to account for 

different types of leave, the employing office 

must account for FMLA leave in the small­

est increment used to account for any other 

type of leave. For example, if an employing 

office accounts for the use of annual leave in 

increments of one hour and the use of sick 

leave in increments of one-half hour, then 

FMLA leave use must be accounted for using 

increments no larger than one-half hour. If 

an employing office accounts for use of leave 

in varying increments at different times of 

the day or shift, the employing office may 

also account for FMLA leave in varying in­

crements, provided that the increment used 

for FMLA leave is no greater than the small­

est increment used for any other type of 

leave during the period in which the FMLA 

leave is taken. If an employing office ac­

counts for other forms of leave use in incre­

ments greater than one hour, the employing 

office must account for FMLA leave use in 

increments no greater than one hour. An em­

ploying office may account for FMLA leave 

in shorter increments than used for other 

forms of leave. For example, an employing 

office that accounts for other forms of leave 

in one hour increments may account for 

FMLA leave in a shorter increment when the 

employee arrives at work several minutes 

late, and the employing office wants the em­

ployee to begin work immediately. Such ac­

counting for FMLA leave will not alter the 

increment considered to be the shortest pe­

riod used to account for other forms of leave 

or the use of FMLA leave in other cir­

cumstances. In all cases, employees may not 

be charged FMLA leave for periods during 

which they are working. 
(2) Where it is physically impossible for an 

employee using intermittent leave or work­

ing a reduced leave schedule to commence or 

end work mid-way through a shift, such as 

where a flight attendant or a railroad con­

ductor is scheduled to work aboard an air­

plane or train, or a laboratory employee is 

unable to enter or leave a sealed ‘‘clean 

room’’ during a certain period of time and no 

equivalent position is available, the entire 

period that the employee is forced to be ab­

sent is designated as FMLA leave and counts 

against the employee’s FMLA entitlement. 

The period of the physical impossibility is 

limited to the period during which the em­

ploying office is unable to permit the em­

ployee to work prior to a period of FMLA 

leave or return the employee to the same or 

equivalent position due to the physical im­

possibility after a period of FMLA leave. See 

825.214. 
(b) Calculation of leave. (1) When an em­

ployee takes leave on an intermittent or re­

duced leave schedule, only the amount of 

leave actually taken may be counted toward 

the employee’s leave entitlement. The actual 

workweek is the basis of leave entitlement. 

Therefore, if an employee who would other­

wise work 40 hours a week takes off eight 

hours, the employee would use one-fifth (1⁄5) 

of a week of FMLA leave. Similarly, if a full-

time employee who would otherwise work 

eight hour days works four-hour days under 

a reduced leave schedule, the employee 

would use one half (1⁄2) week of FMLA leave 

each week. Where an employee works a part-
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time schedule or variable hours, the amount 

of FMLA leave that an employee uses is de­

termined on a pro rata or proportional basis. 

If an employee who would otherwise work 30 

hours per week, but works only 20 hours a 

week under a reduced leave schedule, the 

employee’s 10 hours of leave would con­

stitute one-third (1/3) of a week of FMLA 

leave for each week the employee works the 

reduced leave schedule. An employing office 

may convert these fractions to their hourly 

equivalent so long as the conversion equi­

tably reflects the employee’s total normally 

scheduled hours. An employee does not ac­

crue FMLA-protected leave at any particular 

hourly rate. An eligible employee is entitled 

to up to a total of 12 workweeks of leave, or 

26 workweeks in the case of military care­

giver leave, and the total number of hours 

contained in those workweeks is necessarily 

dependent on the specific hours the em­

ployee would have worked but for the use of 

leave. See also 825.601 and 825.602 on special 

rules for schools. 
(2) If an employing office has made a per­

manent or long-term change in the employ­

ee’s schedule (for reasons other than FMLA, 

and prior to the notice of need for FMLA 

leave), the hours worked under the new 

schedule are to be used for making this cal­

culation. 
(3) If an employee’s schedule varies from 

week to week to such an extent that an em­

ploying office is unable to determine with 

any certainty how many hours the employee 

would otherwise have worked (but for the 

taking of FMLA leave), a weekly average of 

the hours worked over the 12 months prior to 

the beginning of the leave period (including 

any hours for which the employee took leave 

of any type) would be used for calculating 

the employee’s leave entitlement. 
(c) Overtime. If an employee would nor­

mally be required to work overtime, but is 

unable to do so because of a FMLA-quali­

fying reason that limits the employee’s abil­

ity to work overtime, the hours which the 

employee would have been required to work 

may be counted against the employee’s 

FMLA entitlement. In such a case, the em­

ployee is using intermittent or reduced 

schedule leave. For example, if an employee 

would normally be required to work for 48 

hours in a particular week, but due to a seri­

ous health condition the employee is unable 

to work more than 40 hours that week, the 

employee would utilize eight hours of 

FMLA-protected leave out of the 48–hour 

workweek, or one-sixth (1⁄6) of a week of 

FMLA leave. Voluntary overtime hours that 

an employee does not work due to an FMLA-

qualifying reason may not be counted 

against the employee’s FMLA leave entitle­

ment. 

825.206 Interaction with the FLSA. 
(a) Leave taken under FMLA, as made ap­

plicable by the CAA, may be unpaid. If an 

employee is otherwise exempt from min­

imum wage and overtime requirements of 

the Fair Labor Standards Act (FLSA), as 

made applicable by the CAA, as a salaried 

executive, administrative, or professional 

employee (under regulations issued by the 

Board, at part 541), providing unpaid FMLA-

qualifying leave to such an employee will 

not cause the employee to lose the FLSA ex­

emption. This means that under regulations 

currently in effect, where an employee meets 

the specified duties test, is paid on a salary 

basis, and is paid a salary of at least the 

amount specified in the regulations, the em­

ploying office may make deductions from 

the employee’s salary for any hours taken as 

intermittent or reduced FMLA leave within 

a workweek, without affecting the exempt 

status of the employee. The fact that an em­

ploying office provides FMLA leave, whether 

paid or unpaid, and maintains records re­

garding FMLA leave, will not be relevant to 

the determination whether an employee is 

exempt within the meaning of the Board’s 

regulations at part 541. 
(b) For an employee paid in accordance 

with a fluctuating workweek method of pay­

ment for overtime, where permitted by sec­

tion 203 of the CAA (2 U.S.C. 1313), the em­

ploying office, during the period in which 

intermittent or reduced schedule FMLA 

leave is scheduled to be taken, may com­

pensate an employee on an hourly basis and 

pay only for the hours the employee works, 

including time and one-half the employee’s 

regular rate for overtime hours. The change 

to payment on an hourly basis would include 

the entire period during which the employee 

is taking intermittent leave, including 

weeks in which no leave is taken. The hourly 

rate shall be determined by dividing the em­

ployee’s weekly salary by the employee’s 

normal or average schedule of hours worked 

during weeks in which FMLA leave is not 

being taken. If an employing office chooses 

to follow this exception from the fluctuating 

workweek method of payment, the employ­

ing office must do so uniformly, with respect 

to all employees paid on a fluctuating work­

week basis for whom FMLA leave is taken on 

an intermittent or reduced leave schedule 

basis. If an employing office does not elect to 

convert the employee’s compensation to 

hourly pay, no deduction may be taken for 

FMLA leave absences. Once the need for 

intermittent or reduced scheduled leave is 

over, the employee may be restored to pay­

ment on a fluctuating workweek basis. 
(c) This special exception to the salary 

basis requirements of the FLSA exemption 

or fluctuating workweek payment require­

ments applies only to employees of covered 

employing offices who are eligible for FMLA 

leave, and to leave which qualifies as FMLA 

leave. Hourly or other deductions which are 

not in accordance with the Board’s FLSA 

regulations at part 541 or with a permissible 

fluctuating workweek method of payment 

for overtime may not be taken, for example, 

where the employee has not worked long 

enough to be eligible for FMLA leave with­

out potentially affecting the employee’s eli­

gibility for exemption. Nor may deductions 

which are not permitted by the Board’s 

FLSA regulations at part 541 or by a permis­

sible fluctuating workweek method of pay­

ment for overtime be taken from such an 

employee’s salary for any leave which does 

not qualify as FMLA leave, for example, de­

ductions from an employee’s pay for leave 

required under an employing office’s policy 

or practice for a reason which does not qual­

ify as FMLA leave, e.g., leave to care for a 

grandparent or for a medical condition which 

does not qualify as a serious health condi­

tion; or for leave which is more generous 

than provided by the FMLA, as made appli­

cable by the CAA, such as leave in excess of 

12 weeks in a year. Employing offices may 

comply with the employing office’s own pol­

icy/practice under these circumstances and 

maintain the employee’s eligibility for ex­

emption or for the fluctuating workweek 

method of pay by not taking hourly deduc­

tions from the employee’s pay, in accordance 

with FLSA requirements, as made applicable 

by the CAA, or may take such deductions, 

treating the employee as an hourly employee 

and pay overtime premium pay for hours 

worked over 40 in a workweek. 

825.207 Substitution of paid leave. 
(a) Generally, FMLA leave is unpaid. How­

ever, under the circumstances described in 

this section, FMLA, as made applicable by 

the CAA, permits an eligible employee to 

choose to substitute accrued paid leave for 

FMLA leave. If an employee does not choose 

to substitute accrued paid leave, the employ­

ing office may require the employee to sub­

stitute accrued paid leave for unpaid FMLA 

leave. The term substitute means that the 

paid leave provided by the employing office, 

and accrued pursuant to established policies 

of the employing office, will run concur­

rently with the unpaid FMLA leave. Accord­

ingly, the employee receives pay pursuant to 

the employing office’s applicable paid leave 

policy during the period of otherwise unpaid 

FMLA leave. An employee’s ability to sub­

stitute accrued paid leave is determined by 

the terms and conditions of the employing 

office’s normal leave policy. When an em­

ployee chooses, or an employing office re­

quires, substitution of accrued paid leave, 

the employing office must inform the em­

ployee that the employee must satisfy any 

procedural requirements of the paid leave 

policy only in connection with the receipt of 

such payment. See 825.300(c). If an employee 

does not comply with the additional require­

ments in an employing office’s paid leave 

policy, the employee is not entitled to sub­

stitute accrued paid leave, but the employee 

remains entitled to take unpaid FMLA leave. 

Employing offices may not discriminate 

against employees on FMLA leave in the ad­

ministration of their paid leave policies. 
(b) If neither the employee nor the employ­

ing office elects to substitute paid leave for 

unpaid FMLA leave under the above condi­

tions and circumstances, the employee will 

remain entitled to all the paid leave which is 

earned or accrued under the terms of the em­

ploying office’s plan. 
(c) If an employee uses paid leave under 

circumstances which do not qualify as FMLA 

leave, the leave will not count against the 

employee’s FMLA leave entitlement. For ex­

ample, paid sick leave used for a medical 

condition which is not a serious health con­

dition or serious injury or illness does not 

count against the employee’s FMLA leave 

entitlement. 
(d) Leave taken pursuant to a disability 

leave plan would be considered FMLA leave 

for a serious health condition and counted in 

the leave entitlement permitted under 

FMLA if it meets the criteria set forth above 

in 825.112 through 825.115. In such cases, the 

employing office may designate the leave as 

FMLA leave and count the leave against the 

employee’s FMLA leave entitlement. Be­

cause leave pursuant to a disability benefit 

plan is not unpaid, the provision for substi­

tution of the employee’s accrued paid leave 

is inapplicable, and neither the employee nor 

the employing office may require the substi­

tution of paid leave. However, employing of­

fices and employees may agree to have paid 

leave supplement the disability plan bene­

fits, such as in the case where a plan only 

provides replacement income for two-thirds 

of an employee’s salary. 
(e) The FMLA, as made applicable by the 

CAA, provides that a serious health condi­

tion may result from injury to the employee 

on or off the job. If the employing office des­

ignates the leave as FMLA leave in accord­

ance with 825.300(d), the leave counts against 

the employee’s FMLA leave entitlement. Be­

cause the workers’ compensation absence is 

not unpaid, the provision for substitution of 

the employee’s accrued paid leave is not ap­

plicable, and neither the employee nor the 

employing office may require the substi­

tution of paid leave. However, employing of­

fices and employees may agree, to have paid 

leave supplement workers’ compensation 

benefits, such as in the case where workers’ 

compensation only provides replacement in­

come for two-thirds of an employee’s salary. 

If the health care provider treating the em­

ployee for the workers’ compensation injury 

certifies the employee is able to return to a 

light duty job but is unable to return to the 
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same or equivalent job, the employee may 

decline the employing office’s offer of a light 

duty job. As a result, the employee may lose 

workers’ compensation payments, but is en­

titled to remain on unpaid FMLA leave until 

the employee’s FMLA leave entitlement is 

exhausted. As of the date workers’ com­

pensation benefits cease, the substitution 

provision becomes applicable and either the 

employee may elect or the employing office 

may require the use of accrued paid leave. 

See also 825.210(f), 825.216(d), 825.220(d), 

825.307(a) and 825.702 (d)(1) and (2) regarding 

the relationship between workers’ compensa­

tion absences and FMLA leave. 
(f) Under the FLSA, as made applicable by 

the CAA, an employing office always has the 

right to cash out an employee’s compen­

satory time or to require the employee to 

use the time. Therefore, if an employee re­

quests and is permitted to use accrued com­

pensatory time to receive pay for time taken 

off for an FMLA reason, or if the employing 

office requires such use pursuant to the 

FLSA, the time taken may be counted 

against the employee’s FMLA leave entitle­

ment. 

825.208 [Removed and reserved] 
825.209 Maintenance of employee benefits. 

(a) During any FMLA leave, an employing 

office must maintain the employee’s cov­

erage under the Federal Employees Health 

Benefits Program or any group health plan 

(as defined in the Internal Revenue Code of 

1986 at 26 U.S.C. 5000(b)(1)) on the same con­

ditions as coverage would have been provided 

if the employee had been continuously em­

ployed during the entire leave period. All 

employing offices are subject to the require­

ments of the FMLA, as made applicable by 

the CAA, to maintain health coverage. The 

definition of group health plan is set forth in 

825.102. For purposes of FMLA, the term 

group health plan shall not include an insur­

ance program providing health coverage 

under which employees purchase individual 

policies from insurers provided that: 
(1) No contributions are made by the em­

ploying office; 
(2) Participation in the program is com­

pletely voluntary for employees; 
(3) The sole functions of the employing of­

fice with respect to the program are, without 

endorsing the program, to permit the insurer 

to publicize the program to employees, to 

collect premiums through payroll deductions 

and to remit them to the insurer; 
(4) The employing office receives no con­

sideration in the form of cash or otherwise in 

connection with the program, other than 

reasonable compensation, excluding any 

profit, for administrative services actually 

rendered in connection with payroll deduc­

tion; and 
(5) The premium charged with respect to 

such coverage does not increase in the event 

the employment relationship terminates. 

(b) The same group health plan benefits 

provided to an employee prior to taking 

FMLA leave must be maintained during the 

FMLA leave. For example, if family member 

coverage is provided to an employee, family 

member coverage must be maintained during 

the FMLA leave. Similarly, benefit coverage 

during FMLA leave for medical care, sur­

gical care, hospital care, dental care, eye 

care, mental health counseling, substance 

abuse treatment, etc., must be maintained 

during leave if provided in an employing of­

fice’s group health plan, including a supple­

ment to a group health plan, whether or not 

provided through a flexible spending account 

or other component of a cafeteria plan. 

(c) If an employing office provides a new 

health plan or benefits or changes health 

benefits or plans while an employee is on 

FMLA leave, the employee is entitled to the 

new or changed plan/benefits to the same ex­

tent as if the employee were not on leave. 

For example, if an employing office changes 

a group health plan so that dental care be­

comes covered under the plan, an employee 

on FMLA leave must be given the same op­

portunity as other employees to receive (or 

obtain) the dental care coverage. Any other 

plan changes (e.g., in coverage, premiums, 

deductibles, etc.) which apply to all employ­

ees of the workforce would also apply to an 

employee on FMLA leave. 
(d) Notice of any opportunity to change 

plans or benefits must also be given to an 

employee on FMLA leave. If the group 

health plan permits an employee to change 

from single to family coverage upon the 

birth of a child or otherwise add new family 

members, such a change in benefits must be 

made available while an employee is on 

FMLA leave. If the employee requests the 

changed coverage it must be provided by the 

employing office. 
(e) An employee may choose not to retain 

group health plan coverage during FMLA 

leave. However, when an employee returns 

from leave, the employee is entitled to be re­

instated on the same terms as prior to tak­

ing the leave, including family or dependent 

coverages, without any qualifying period, 

physical examination, exclusion of pre-exist­

ing conditions, etc. See 825.212(c). 
(f) Except as required by the Consolidated 

Omnibus Budget Reconciliation Act of 1986 

(COBRA) or 5 U.S.C. 8905a, whichever is ap­

plicable, and for key employees (as discussed 

below), an employing office’s obligation to 

maintain health benefits during leave (and 

to restore the employee to the same or 

equivalent employment) under FMLA ceases 

if and when the employment relationship 

would have terminated if the employee had 

not taken FMLA leave (e.g., if the employ­

ee’s position is eliminated as part of a non­

discriminatory reduction in force and the 

employee would not have been transferred to 

another position); an employee informs the 

employing office of his or her intent not to 

return from leave (including before starting 

the leave if the employing office is so in­

formed before the leave starts); or the em­

ployee fails to return from leave or con­

tinues on leave after exhausting his or her 

FMLA leave entitlement in the 12-month pe­

riod. 
(g) If a key employee (see 825.218) does not 

return from leave when notified by the em­

ploying office that substantial or grievous 

economic injury will result from his or her 

reinstatement, the employee’s entitlement 

to group health plan benefits continues un­

less and until the employee advises the em­

ploying office that the employee does not de­

sire restoration to employment at the end of 

the leave period, or the FMLA leave entitle­

ment is exhausted, or reinstatement is actu­

ally denied. 
(h) An employee’s entitlement to benefits 

other than group health benefits during a pe­

riod of FMLA leave (e.g., holiday pay) is to 

be determined by the employing office’s es­

tablished policy for providing such benefits 

when the employee is on other forms of leave 

(paid or unpaid, as appropriate). 

825.210 Employee payment of group health 
benefit premiums. 

(a) Group health plan benefits must be 

maintained on the same basis as coverage 

would have been provided if the employee 

had been continuously employed during the 

FMLA leave period. Therefore, any share of 

group health plan premiums which had been 

paid by the employee prior to FMLA leave 

must continue to be paid by the employee 

during the FMLA leave period. If premiums 

are raised or lowered, the employee would be 

required to pay the new premium rates. 

Maintenance of health insurance policies 

which are not a part of the employing of­

fice’s group health plan, as described in 

825.209(a), are the sole responsibility of the 

employee. The employee and the insurer 

should make necessary arrangements for 

payment of premiums during periods of un­

paid FMLA leave. 
(b) If the FMLA leave is substituted paid 

leave, the employee’s share of premiums 

must be paid by the method normally used 

during any paid leave, presumably as a pay­

roll deduction. 
(c) If FMLA leave is unpaid, the employing 

office has a number of options for obtaining 

payment from the employee. The employing 

office may require that payment be made to 

the employing office or to the insurance car­

rier, but no additional charge may be added 

to the employee’s premium payment for ad­

ministrative expenses. The employing office 

may require employees to pay their share of 

premium payments in any of the following 

ways: 
(1) Payment would be due at the same time 

as it would be made if by payroll deduction; 
(2) Payment would be due on the same 

schedule as payments are made under 

COBRA or 5 U.S.C. 8905a, whichever is appli­

cable; 
(3) Payment would be prepaid pursuant to 

a cafeteria plan at the employee’s option; 

(4) The employing office’s existing rules for 

payment by employees on leave without pay 

would be followed, provided that such rules 

do not require prepayment (i.e., prior to the 

commencement of the leave) of the pre­

miums that will become due during a period 

of unpaid FMLA leave or payment of higher 

premiums than if the employee had contin­

ued to work instead of taking leave; or 

(5) Another system voluntarily agreed to 

between the employing office and the em­

ployee, which may include prepayment of 

premiums (e.g., through increased payroll de­

ductions when the need for the FMLA leave 

is foreseeable). 

(d) The employing office must provide the 

employee with advance written notice of the 

terms and conditions under which these pay­

ments must be made. See 825. 300(c). 

(e) An employing office may not require 

more of an employee using unpaid FMLA 

leave than the employing office requires of 

other employees on leave without pay. 

(f) An employee who is receiving payments 

as a result of a workers’ compensation injury 

must make arrangements with the employ­

ing office for payment of group health plan 

benefits when simultaneously taking FMLA 

leave. See 825.207(e). 

825.211 Maintenance of benefits under multi-
employer health plans. 

(a) A multi-employer health plan is a plan 

to which more than one employing office is 

required to contribute, and which is main­

tained pursuant to one or more collective 

bargaining agreements between employee or­

ganization(s) and the employing offices. 

(b) An employing office under a multi-em­

ployer plan must continue to make contribu­

tions on behalf of an employee using FMLA 

leave as though the employee had been con­

tinuously employed, unless the plan contains 

an explicit FMLA provision for maintaining 

coverage such as through pooled contribu­

tions by all employing offices party to the 

plan. 

(c) During the duration of an employee’s 

FMLA leave, coverage by the group health 

plan, and benefits provided pursuant to the 

plan, must be maintained at the level of cov­

erage and benefits which were applicable to 

the employee at the time FMLA leave com­

menced. 

(d) An employee using FMLA leave cannot 

be required to use banked hours or pay a 
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greater premium than the employee would 
have been required to pay if the employee 
had been continuously employed. 

(e) As provided in 825.209(f) of this part, 
group health plan coverage must be main­
tained for an employee on FMLA leave until: 

(1) The employee’s FMLA leave entitle­
ment is exhausted; 

(2) The employing office can show that the 
employee would have been laid off and the 
employment relationship terminated; or 

(3) The employee provides unequivocal no­
tice of intent not to return to work. 

825.212 Employee failure to pay health plan 
premium payments. 

(a)(1) In the absence of an established em­
ploying office policy providing a longer grace 
period, an employing office’s obligations to 
maintain health insurance coverage cease 
under FMLA if an employee’s premium pay­
ment is more than 30 days late. In order to 
drop the coverage for an employee whose 
premium payment is late, the employing of­
fice must provide written notice to the em­
ployee that the payment has not been re­
ceived. Such notice must be mailed to the 
employee at least 15 days before coverage is 
to cease, advising that coverage will be 
dropped on a specified date at least 15 days 
after the date of the letter unless the pay­
ment has been received by that date. If the 
employing office has established policies re­
garding other forms of unpaid leave that pro­
vide for the employing office to cease cov­
erage retroactively to the date the unpaid 
premium payment was due, the employing 
office may drop the employee from coverage 
retroactively in accordance with that policy, 
provided the 15-day notice was given. In the 
absence of such a policy, coverage for the 
employee may be terminated at the end of 
the 30-day grace period, where the required 
15-day notice has been provided. 

(2) An employing office has no obligation 
regarding the maintenance of a health insur­
ance policy which is not a group health plan. 
See 825.209(a). 

(3) All other obligations of an employing 
office under FMLA would continue; for ex­
ample, the employing office continues to 
have an obligation to reinstate an employee 
upon return from leave. 

(b) The employing office may recover the 
employee’s share of any premium payments 
missed by the employee for any FMLA leave 
period during which the employing office 
maintains health coverage by paying the em­
ployee’s share after the premium payment is 
missed. 

(c) If coverage lapses because an employee 
has not made required premium payments, 
upon the employee’s return from FMLA 

leave the employing office must still restore 

the employee to coverage/benefits equivalent 

to those the employee would have had if 

leave had not been taken and the premium 

payment(s) had not been missed, including 

family or dependent coverage. See 
825.215(d)(1)-(5). In such case, an employee 

may not be required to meet any qualifica­

tion requirements imposed by the plan, in­

cluding any new preexisting condition wait­

ing period, to wait for an open season, or to 

pass a medical examination to obtain rein­

statement of coverage. If an employing office 

terminates an employee’s insurance in ac­

cordance with this section and fails to re­

store the employee’s health insurance as re­

quired by this section upon the employee’s 

return, the employing office may be liable 

for benefits lost by reason of the violation, 

for other actual monetary losses sustained 

as a direct result of the violation, and for ap­

propriate equitable relief tailored to the 

harm suffered. 

825.213 Employing office recovery of benefit 
costs. 

(a) In addition to the circumstances dis­

cussed in 825.212(b), an employing office may 

recover its share of health plan premiums 

during a period of unpaid FMLA leave from 

an employee if the employee fails to return 

to work after the employee’s FMLA leave en­

titlement has been exhausted or expires, un­

less the reason the employee does not return 

is due to: 
(1) The continuation, recurrence, or onset 

of either a serious health condition of the 

employee or the employee’s family member, 

or a serious injury or illness of a covered 

servicemember, which would otherwise enti­

tle the employee to leave under FMLA; or 
(2) Other circumstances beyond the em­

ployee’s control. Examples of other cir­

cumstances beyond the employee’s control 

are necessarily broad. They include such sit­

uations as where a parent chooses to stay 

home with a newborn child who has a serious 

health condition; an employee’s spouse is un­

expectedly transferred to a job location more 

than 75 miles from the employee’s worksite; 

a relative or individual other than a covered 

family member has a serious health condi­

tion and the employee is needed to provide 

care; the employee is laid off while on leave; 

or, the employee is a key employee who de­

cides not to return to work upon being noti­

fied of the employing office’s intention to 

deny restoration because of substantial and 

grievous economic injury to the employing 

office’s operations and is not reinstated by 

the employing office. Other circumstances 

beyond the employee’s control would not in­

clude a situation where an employee desires 

to remain with a parent in a distant city 

even though the parent no longer requires 

the employee’s care, or a parent chooses not 

to return to work to stay home with a well, 

newborn child. 
(3) When an employee fails to return to 

work because of the continuation, recur­

rence, or onset of either a serious health con­

dition of the employee or employee’s family 

member, or a serious injury or illness of a 

covered servicemember, thereby precluding 

the employing office from recovering its 

(share of) health benefit premium payments 

made on the employee’s behalf during a pe­

riod of unpaid FMLA leave, the employing 

office may require medical certification of 

the employee’s or the family member’s seri­

ous health condition or the covered 

servicemember’s serious injury or illness. 

Such certification is not required unless re­

quested by the employing office. The cost of 

the certification shall be borne by the em­

ployee, and the employee is not entitled to 

be paid for the time or travel costs spent in 

acquiring the certification. The employee is 

required to provide medical certification in a 

timely manner which, for purposes of this 

section, is within 30 days from the date of 

the employing office’s request. For purposes 

of medical certification, the employee may 

use the optional forms developed for this 

purpose. See 825.306(b), 825.310(c)-(d) and 

Forms A, B, and F. If the employing office 

requests medical certification and the em­

ployee does not provide such certification in 

a timely manner (within 30 days), or the rea­

son for not returning to work does not meet 

the test of other circumstances beyond the 

employee’s control, the employing office 

may recover 100 percent of the health benefit 

premiums it paid during the period of unpaid 

FMLA leave. 
(b) Under some circumstances an employ­

ing office may elect to maintain other bene­

fits, e.g., life insurance, disability insurance, 

etc., by paying the employee’s (share of) pre­

miums during periods of unpaid FMLA leave. 

For example, to ensure the employing office 

can meet its responsibilities to provide 

equivalent benefits to the employee upon re­

turn from unpaid FMLA leave, it may be 

necessary that premiums be paid continu­

ously to avoid a lapse of coverage. If the em­

ploying office elects to maintain such bene­

fits during the leave, at the conclusion of 

leave, the employing office is entitled to re­

cover only the costs incurred for paying the 

employee’s share of any premiums whether 

or not the employee returns to work. 
(c) An employee who returns to work for at 

least 30 calendar days is considered to have 

returned to work. An employee who trans­

fers directly from taking FMLA leave to re­

tirement, or who retires during the first 30 

days after the employee returns to work, is 

deemed to have returned to work. 
(d) When an employee elects or an employ­

ing office requires paid leave to be sub­

stituted for FMLA leave, the employing of­

fice may not recover its (share of) health in­

surance or other non-health benefit pre­

miums for any period of FMLA leave covered 

by paid leave. Because paid leave provided 

under a plan covering temporary disabilities 

(including workers’ compensation) is not un­

paid, recovery of health insurance premiums 

does not apply to such paid leave. 
(e) The amount that self-insured employ­

ing offices may recover is limited to only the 

employing office’s share of allowable pre­

miums as would be calculated under COBRA, 

excluding the two percent fee for administra­

tive costs. 
(f) When an employee fails to return to 

work, any health and non-health benefit pre­

miums which this section of the regulations 

permits an employing office to recover are a 

debt owed by the non-returning employee to 

the employing office. The existence of this 

debt caused by the employee’s failure to re­

turn to work does not alter the employing 

office’s responsibilities for health benefit 

coverage and, under a self-insurance plan, 

payment of claims incurred during the pe­

riod of FMLA leave. To the extent recovery 

is allowed, the employing office may recover 

the costs through deduction from any sums 

due to the employee (e.g., unpaid wages, va­

cation pay, etc.), provided such deductions do 

not otherwise violate applicable wage pay­

ment or other laws. Alternatively, the em­

ploying office may initiate legal action 

against the employee to recover such costs. 

825.214 Employee right to reinstatement. 
General Rule. On return from FMLA leave, 

an employee is entitled to be returned to the 

same position the employee held when leave 

commenced, or to an equivalent position 

with equivalent benefits, pay, and other 

terms and conditions of employment. An em­

ployee is entitled to such reinstatement even 

if the employee has been replaced or his or 

her position has been restructured to accom­

modate the employee’s absence. See also 

825.106(e) for the obligations of employing of­

fices that are joint employers. 

825.215 Equivalent position. 
(a) Equivalent position. An equivalent posi­

tion is one that is virtually identical to the 

employee’s former position in terms of pay, 

benefits and working conditions, including 

privileges, prerequisites and status. It must 

involve the same or substantially similar du­

ties and responsibilities, which must entail 

substantially equivalent skill, effort, respon­

sibility, and authority. 
(b) Conditions to qualify. If an employee is 

no longer qualified for the position because 

of the employee’s inability to attend a nec­

essary course, renew a license, etc., as a re­

sult of the leave, the employee shall be given 

a reasonable opportunity to fulfill those con­

ditions upon return to work. 
(c) Equivalent Pay. (1) An employee is enti­

tled to any unconditional pay increases 

which may have occurred during the FMLA 

leave period, such as cost of living increases. 

Pay increases conditioned upon seniority, 

length of service, or work performed must be 

granted in accordance with the employing 
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office’s policy or practice with respect to 

other employees on an equivalent leave sta­

tus for a reason that does not qualify as 

FMLA leave. An employee is entitled to be 

restored to a position with the same or 

equivalent pay premiums, such as a shift dif­

ferential. If an employee departed from a po­

sition averaging ten hours of overtime (and 

corresponding overtime pay) each week, an 

employee is ordinarily entitled to such a po­

sition on return from FMLA leave. 
(2) Equivalent pay includes any bonus or 

payment, whether it is discretionary or non-

discretionary, made to employees consistent 

with the provisions of paragraph (c)(1) of this 

section. However, if a bonus or other pay­

ment is based on the achievement of a speci­

fied goal such as hours worked, products sold 

or perfect attendance, and the employee has 

not met the goal due to FMLA leave, then 

the payment may be denied, unless otherwise 

paid to employees on an equivalent leave 

status for a reason that does not qualify as 

FMLA leave. For example, if an employee 

who used paid vacation leave for a non-

FMLA purpose would receive the payment, 

then the employee who used paid vacation 

leave for an FMLA-protected purpose also 

must receive the payment. 
(d) Equivalent benefits. Benefits include all 

benefits provided or made available to em­

ployees by an employing office, including 

group life insurance, health insurance, dis­

ability insurance, sick leave, annual leave, 

educational benefits, and pensions, regard­

less of whether such benefits are provided by 

a practice or written policy of an employing 

office through an employee benefit plan. 
(1) At the end of an employee’s FMLA 

leave, benefits must be resumed in the same 

manner and at the same levels as provided 

when the leave began, and subject to any 

changes in benefit levels that may have 

taken place during the period of FMLA leave 

affecting the entire work force, unless other­

wise elected by the employee. Upon return 

from FMLA leave, an employee cannot be re­

quired to requalify for any benefits the em­

ployee enjoyed before FMLA leave began (in­

cluding family or dependent coverages). For 

example, if an employee was covered by a 

life insurance policy before taking leave but 

is not covered or coverage lapses during the 

period of unpaid FMLA leave, the employee 

cannot be required to meet any qualifica­

tions, such as taking a physical examina­

tion, in order to requalify for life insurance 

upon return from leave. Accordingly, some 

employing offices may find it necessary to 

modify life insurance and other benefits pro­

grams in order to restore employees to 

equivalent benefits upon return from FMLA 

leave, make arrangements for continued 

payment of costs to maintain such benefits 

during unpaid FMLA leave, or pay these 

costs subject to recovery from the employee 

on return from leave. See 825.213(b). 
(2) An employee may, but is not entitled 

to, accrue any additional benefits or senior­

ity during unpaid FMLA leave. Benefits ac­

crued at the time leave began, however, (e.g., 

paid vacation, sick or personal leave to the 

extent not substituted for FMLA leave) must 

be available to an employee upon return 

from leave. 
(3) If, while on unpaid FMLA leave, an em­

ployee desires to continue life insurance, dis­

ability insurance, or other types of benefits 

for which he or she typically pays, the em­

ploying office is required to follow estab­

lished policies or practices for continuing 

such benefits for other instances of leave 

without pay. If the employing office has no 

established policy, the employee and the em­

ploying office are encouraged to agree upon 

arrangements before FMLA leave begins. 
(4) With respect to pension and other re­

tirement plans, any period of unpaid FMLA 

leave shall not be treated as or counted to­

ward a break in service for purposes of vest­

ing and eligibility to participate. Also, if the 

plan requires an employee to be employed on 

a specific date in order to be credited with a 

year of service for vesting, contributions or 

participation purposes, an employee on un­

paid FMLA leave on that date shall be 

deemed to have been employed on that date. 

However, unpaid FMLA leave periods need 

not be treated as credited service for pur­

poses of benefit accrual, vesting and eligi­

bility to participate. 
(5) Employees on unpaid FMLA leave are 

to be treated as if they continued to work for 

purposes of changes to benefit plans. They 

are entitled to changes in benefits plans, ex­

cept those which may be dependent upon se­

niority or accrual during the leave period, 

immediately upon return from leave or to 

the same extent they would have qualified if 

no leave had been taken. For example if the 

benefit plan is predicated on a pre-estab­

lished number of hours worked each year and 

the employee does not have sufficient hours 

as a result of taking unpaid FMLA leave, the 

benefit is lost. (In this regard, 825.209 ad­

dresses health benefits.) 
(e) Equivalent terms and conditions of em­

ployment. An equivalent position must have 

substantially similar duties, conditions, re­

sponsibilities, privileges and status as the 

employee’s original position. 
(1) The employee must be reinstated to the 

same or a geographically proximate worksite 

(i.e., one that does not involve a significant 

increase in commuting time or distance) 

from where the employee had previously 

been employed. If the employee’s original 

worksite has been closed, the employee is en­

titled to the same rights as if the employee 

had not been on leave when the worksite 

closed. For example, if an employing office 

transfers all employees from a closed work-

site to a new worksite in a different city, the 

employee on leave is also entitled to transfer 

under the same conditions as if he or she had 

continued to be employed. 
(2) The employee is ordinarily entitled to 

return to the same shift or the same or an 

equivalent work schedule. 
(3) The employee must have the same or an 

equivalent opportunity for bonuses, and 

other similar discretionary and non-discre­

tionary payments. 
(4) FMLA does not prohibit an employing 

office from accommodating an employee’s 

request to be restored to a different shift, 

schedule, or position which better suits the 

employee’s personal needs on return from 

leave, or to offer a promotion to a better po­

sition. However, an employee cannot be in­

duced by the employing office to accept a 

different position against the employee’s 

wishes. 
(f) De minimis exception. The requirement 

that an employee be restored to the same or 

equivalent job with the same or equivalent 

pay, benefits, and terms and conditions of 

employment does not extend to de minimis, 

intangible, or unmeasurable aspects of the 

job. 

825.216 Limitations on an employee’s right to 
reinstatement. 

(a) An employee has no greater right to re­

instatement or to other benefits and condi­

tions of employment than if the employee 

had been continuously employed during the 

FMLA leave period. An employing office 

must be able to show that an employee 

would not otherwise have been employed at 

the time reinstatement is requested in order 

to deny restoration to employment. For ex­

ample: 
(1) If an employee is laid off during the 

course of taking FMLA leave and employ­

ment is terminated, the employing office’s 

responsibility to continue FMLA leave, 

maintain group health plan benefits and re­

store the employee ceases at the time the 

employee is laid off, provided the employing 

office has no continuing obligations under a 

collective bargaining agreement or other­

wise. An employing office would have the 

burden of proving that an employee would 

have been laid off during the FMLA leave pe­

riod and, therefore, would not be entitled to 

restoration. Restoration to a job slated for 

lay-off when the employee’s original position 

is not would not meet the requirements of an 

equivalent position. 
(2) If a shift has been eliminated, or over­

time has been decreased, an employee would 

not be entitled to return to work that shift 

or the original overtime hours upon restora­

tion. However, if a position on, for example, 

a night shift has been filled by another em­

ployee, the employee is entitled to return to 

the same shift on which employed before 

taking FMLA leave. 
(3) If an employee was hired for a specific 

term or only to perform work on a discrete 

project, the employing office has no obliga­

tion to restore the employee if the employ­

ment term or project is over and the employ­

ing office would not otherwise have contin­

ued to employ the employee. On the other 

hand, if an employee was hired to perform 

work for one employing office for a specific 

time period, and after that time period has 

ended, the work was assigned to another em­

ploying office, the successor employing of­

fice may be required to restore the employee 

if it is a successor employing office. See 

825.107. 
(b) In addition to the circumstances ex­

plained above, an employing office may deny 

job restoration to salaried eligible employees 

(key employees, as defined in 825.217(c)), if 

such denial is necessary to prevent substan­

tial and grievous economic injury to the op­

erations of the employing office; or may 

delay restoration to an employee who fails 

to provide a fitness-for-duty certificate to 

return to work under the conditions de­

scribed in 825.312. 
(c) If the employee is unable to perform an 

essential function of the position because of 

a physical or mental condition, including the 

continuation of a serious health condition or 

an injury or illness also covered by workers’ 

compensation, the employee has no right to 

restoration to another position under the 

FMLA. The employing office’s obligations 

may, however, be governed by the Americans 

with Disabilities Act (ADA), as amended and 

as made applicable by the CAA. See 825.702. 
(d) An employee who fraudulently obtains 

FMLA leave from an employing office is not 

protected by the job restoration or mainte­

nance of health benefits provisions of the 

FMLA, as made applicable by the CAA. 
(e) If the employing office has a uniformly-

applied policy governing outside or supple­

mental employment, such a policy may con­

tinue to apply to an employee while on 

FMLA leave. An employing office which does 

not have such a policy may not deny benefits 

to which an employee is entitled under 

FMLA, as made applicable by the CAA, on 

this basis unless the FMLA leave was fraudu­

lently obtained as in paragraph (d) of this 

section. 

825.217 Key employee, general rule. 
(a) A key employee is a salaried FMLA-eligi­

ble employee who is among the highest paid 

10 percent of all the employees employed by 

the employing office within 75 miles of the 

employee’s worksite. 
(b) The term salaried means paid on a sal­

ary basis, within the meaning of the Board’s 

regulations at part 541, implementing sec­

tion 203 of the CAA (2 U.S.C. 1313), regarding 

employees who may qualify as exempt from 
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the minimum wage and overtime require­

ments of the FLSA, as made applicable by 

the CAA, as executive, administrative, and 

professional employees). 
(c) A key employee must be among the 

highest paid 10 percent of all the employ­

ees—both salaried and non-salaried, eligible 

and ineligible—who are employed by the em­

ploying office within 75 miles of the work-

site. 
(1) In determining which employees are 

among the highest paid 10 percent, year- to-

date earnings are divided by weeks worked 

by the employee (including weeks in which 

paid leave was taken). Earnings include 

wages, premium pay, incentive pay, and non-

discretionary and discretionary bonuses. 

Earnings do not include incentives whose 

value is determined at some future date, e.g., 

benefits or prerequisites. 
(2) The determination of whether a salaried 

employee is among the highest paid 10 per­

cent shall be made at the time the employee 

gives notice of the need for leave. No more 

than 10 percent of the employing office’s em­

ployees within 75 miles of the worksite may 

be key employees. 

825.218 Substantial and grievous economic 
injury. 

(a) In order to deny restoration to a key 

employee, an employing office must deter­

mine that the restoration of the employee to 

employment will cause substantial and 

grievous economic injury to the operations 

of the employing office, not whether the ab­

sence of the employee will cause such sub­

stantial and grievous injury. 
(b) An employing office may take into ac­

count its ability to replace on a temporary 

basis (or temporarily do without) the em­

ployee on FMLA leave. If permanent replace­

ment is unavoidable, the cost of then rein­

stating the employee can be considered in 

evaluating whether substantial and grievous 

economic injury will occur from restoration; 

in other words, the effect on the operations 

of the employing office of reinstating the 

employee in an equivalent position. 
(c) A precise test cannot be set for the 

level of hardship or injury to the employing 

office which must be sustained. If the rein­

statement of a key employee threatens the 

economic viability of the employing office, 

that would constitute substantial and griev­

ous economic injury. A lesser injury which 

causes substantial, long-term economic in­

jury would also be sufficient. Minor incon­

veniences and costs that the employing of­

fice would experience in the normal course 

would certainly not constitute substantial 

and grievous economic injury. 
(d) FMLA’s substantial and grievous eco­

nomic injury standard is different from and 

more stringent than the undue hardship test 

under the ADA. See also 825.702. 

825.219 Rights of a key employee 
(a) An employing office that believes that 

reinstatement may be denied to a key em­

ployee, must give written notice to the em­

ployee at the time the employee gives notice 

of the need for FMLA leave (or when FMLA 

leave commences, if earlier) that he or she 

qualifies as a key employee. At the same 

time, the employing office must also fully 

inform the employee of the potential con­

sequences with respect to reinstatement and 

maintenance of health benefits if the em­

ploying office should determine that sub­

stantial and grievous economic injury to the 

employing office’s operations will result if 

the employee is reinstated from FMLA 

leave. If such notice cannot be given imme­

diately because of the need to determine 

whether the employee is a key employee, it 

shall be given as soon as practicable after 

being notified of a need for leave (or the 

commencement of leave, if earlier). It is ex­

pected that in most circumstances there will 

be no desire that an employee be denied res­

toration after FMLA leave and, therefore, 

there would be no need to provide such no­

tice. However, an employing office who fails 

to provide such timely notice will lose its 

right to deny restoration even if substantial 

and grievous economic injury will result 

from reinstatement. 
(b) As soon as an employing office makes a 

good faith determination, based on the facts 

available, that substantial and grievous eco­

nomic injury to its operations will result if 

a key employee who has given notice of the 

need for FMLA leave or is using FMLA leave 

is reinstated, the employing office shall no­

tify the employee in writing of its deter­

mination, that it cannot deny FMLA leave, 

and that it intends to deny restoration to 

employment on completion of the FMLA 

leave. It is anticipated that an employing of­

fice will ordinarily be able to give such no­

tice prior to the employee starting leave. 

The employing office must serve this notice 

either in person or by certified mail. This no­

tice must explain the basis for the employing 

office’s finding that substantial and grievous 

economic injury will result, and, if leave has 

commenced, must provide the employee a 

reasonable time in which to return to work, 

taking into account the circumstances, such 

as the length of the leave and the urgency of 

the need for the employee to return. 
(c) If an employee on leave does not return 

to work in response to the employing office’s 

notification of intent to deny restoration, 

the employee continues to be entitled to 

maintenance of health benefits and the em­

ploying office may not recover its cost of 

health benefit premiums. A key employee’s 

rights under FMLA continue unless and 

until the employee either gives notice that 

he or she no longer wishes to return to work, 

or the employing office actually denies rein­

statement at the conclusion of the leave pe­

riod. 
(d) After notice to an employee has been 

given that substantial and grievous eco­

nomic injury will result if the employee is 

reinstated to employment, an employee is 

still entitled to request reinstatement at the 

end of the leave period even if the employee 

did not return to work in response to the em­

ploying office’s notice. The employing office 

must then again determine whether there 

will be substantial and grievous economic in­

jury from reinstatement, based on the facts 

at that time. If it is determined that sub­

stantial and grievous economic injury will 

result, the employing office shall notify the 

employee in writing (in person or by cer­

tified mail) of the denial of restoration. 

825.220 Protection for employees who request 
leave or otherwise assert FMLA rights. 

(a) The FMLA, as made applicable by the 

CAA, prohibits interference with an employ­

ee’s rights under the law, and with legal pro­

ceedings or inquiries relating to an employ­

ee’s rights. More specifically, the law con­

tains the following employee protections: 
(1) An employing office is prohibited from 

interfering with, restraining, or denying the 

exercise of (or attempts to exercise) any 

rights provided by the FMLA, as made appli­

cable by the CAA. 
(2) An employing office is prohibited from 

discharging or in any other way discrimi­

nating against any covered employee (wheth­

er or not an eligible employee) for opposing 

or complaining about any unlawful practice 

under the FMLA, as made applicable by the 

CAA. 
(3) All employing offices are prohibited 

from discharging or in any other way dis­

criminating against any covered employee 

(whether or not an eligible employee) be­

cause that covered employee has— 

(i) Filed any charge, or has instituted (or 

caused to be instituted) any proceeding 

under or related to the FMLA, as made ap­

plicable by the CAA; 
(ii) Given, or is about to give, any informa­

tion in connection with an inquiry or pro­

ceeding relating to a right under the FMLA, 

as made applicable by the CAA; 
(iii) Testified, or is about to testify, in any 

inquiry or proceeding relating to a right 

under the FMLA, as made applicable by the 

CAA. 
(b) Any violations of the FMLA, as made 

applicable by the CAA, or of these regula­

tions constitute interfering with, restrain­

ing, or denying the exercise of rights pro­

vided by the FMLA, as made applicable by 

the CAA. An employing office may be liable 

for compensation and benefits lost by reason 

of the violation, for other actual monetary 

losses sustained as a direct result of the vio­

lation, and for appropriate equitable or other 

relief, including employment, reinstatement, 

promotion, or any other relief tailored to the 

harm suffered. See 825.400(c). Interfering with 

the exercise of an employee’s rights would 

include, for example, not only refusing to au­

thorize FMLA leave, but discouraging an em­

ployee from using such leave. It would also 

include manipulation by a covered employ­

ing office to avoid responsibilities under 

FMLA, for example: 
(1) [Reserved] 
(2) Changing the essential functions of the 

job in order to preclude the taking of leave; 

or 
(3) Reducing hours available to work in 

order to avoid employee eligibility. 
(c) The FMLA’s prohibition against inter­

ference prohibits an employing office from 

discriminating or retaliating against an em­

ployee or prospective employee for having 

exercised or attempted to exercise FMLA 

rights. For example, if an employee on leave 

without pay would otherwise be entitled to 

full benefits (other than health benefits), the 

same benefits would be required to be pro­

vided to an employee on unpaid FMLA leave. 

By the same token, employing offices cannot 

use the taking of FMLA leave as a negative 

factor in employment actions, such as hir­

ing, promotions or disciplinary actions; nor 

can FMLA leave be counted under no fault 

attendance policies. See 825.215. 
(d) Employees cannot waive, nor may em­

ploying offices induce employees to waive, 

their rights under FMLA. For example, em­

ployees (or their collective bargaining rep­

resentatives) cannot trade off the right to 

take FMLA leave against some other benefit 

offered by the employing office. Except for 

settlement agreements covered by 1414 and/ 

or 1415 of the Congressional Accountability 

Act, this does not prevent the settlement or 

release of FMLA claims by employees based 

on past employing office conduct without 

the approval of the Office of Compliance or a 

court. Nor does it prevent an employee’s vol­

untary and uncoerced acceptance (not as a 

condition of employment) of a light duty as­

signment while recovering from a serious 

health condition. See 825.702(d). An employ­

ee’s acceptance of such light duty assign­

ment does not constitute a waiver of the em­

ployee’s prospective rights, including the 

right to be restored to the same position the 

employee held at the time the employee’s 

FMLA leave commenced or to an equivalent 

position. The employee’s right to restora­

tion, however, ceases at the end of the appli­

cable 12-month FMLA leave year. 
(e) Individuals, and not merely covered em­

ployees, are protected from retaliation for 

opposing (e.g., filing a complaint about) any 

practice which is unlawful under the FMLA, 

as made applicable by the CAA. They are 

similarly protected if they oppose any prac­

tice which they reasonably believe to be a 
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violation of the FMLA, as made applicable 

by the CAA, or regulations. 

Subpart C—EMPLOYEE AND EMPLOYING 
OFFICE RIGHTS AND OBLIGATIONS 
UNDER THE FMLA, AS MADE APPLICA­
BLE BY THE CAA 

825.300 	Employing office notice require­
ments. 

(a)(1) If an employing office has any eligi­

ble employees and has any written guidance 

to employees concerning employee benefits 

or leave rights, such as in an employee hand­

book, information concerning both entitle­

ments and employee obligations under the 

FMLA, as made applicable by the CAA, must 

be included in the handbook or other docu­

ment. For example, if an employing office 

provides an employee handbook to all em­

ployees that describes the employing office’s 

policies regarding leave, wages, attendance, 

and similar matters, the handbook must in­

corporate information on FMLA rights and 

responsibilities and the employing office’s 

policies regarding the FMLA, as made appli­

cable by the CAA. Informational publica­

tions describing the provisions of the FMLA, 

as made applicable by the CAA, are available 

from the Office of Compliance and may be in­

corporated in such employing office hand­

books or written policies. 
(2) If such an employing office does not 

have written policies, manuals, or handbooks 

describing employee benefits and leave pro­

visions, the employing office shall provide 

written guidance to an employee concerning 

all the employee’s rights and obligations 

under the FMLA, as made applicable by the 

CAA. This notice shall be provided to em­

ployees each time notice is given pursuant to 

paragraph (c), and in accordance with the 

provisions of that paragraph. Employing of­

fices may duplicate and provide the em­

ployee a copy of the FMLA Fact Sheet avail­

able from the Office of Compliance to pro­

vide such guidance. 
(b) Eligibility notice. (1) When an employee 

requests FMLA leave, or when the employing 

office acquires knowledge that an employee’s 

leave may be for an FMLA-qualifying reason, 

the employing office must notify the em­

ployee of the employee’s eligibility to take 

FMLA leave within five business days, ab­

sent extenuating circumstances. See 825.110 

for definition of an eligible employee. Em­

ployee eligibility is determined (and notice 

must be provided) at the commencement of 

the first instance of leave for each FMLA-

qualifying reason in the applicable 12-month 

period. See 825.127(c) and 825.200(b). All FMLA 

absences for the same qualifying reason are 

considered a single leave and employee eligi­

bility as to that reason for leave does not 

change during the applicable 12-month pe­

riod. 
(2) The eligibility notice must state wheth­

er the employee is eligible for FMLA leave 

as defined in 825.110. If the employee is not 

eligible for FMLA leave, the notice must 

state at least one reason why the employee 

is not eligible, including as applicable the 

number of months the employee has been 

employed by the employing office and the 

hours of service with the employing office 

during the 12-month period. Notification of 

eligibility may be oral or in writing; employ­

ing offices may use Form C to provide such 

notification to employees. The employing of­

fice is obligated to translate this notice in 

any situation in which it is obligated to do 

so in 825.300(a)(4). 
(3) If, at the time an employee provides no­

tice of a subsequent need for FMLA leave 

during the applicable 12-month period due to 

a different FMLA-qualifying reason, and the 

employee’s eligibility status has not 

changed, no additional eligibility notice is 

required. If, however, the employee’s eligi­

bility status has changed (e.g., if the em­

ployee has not met the hours of service re­

quirement in the 12 months preceding the 

commencement of leave for the subsequent 

qualifying reason), the employing office 

must notify the employee of the change in 

eligibility status within five business days, 

absent extenuating circumstances. 
(c) Rights and responsibilities notice. (1) Em­

ploying offices shall provide written notice 

detailing the specific expectations and obli­

gations of the employee and explaining any 

consequences of a failure to meet these obli­

gations. The employing office is obligated to 

translate this notice in any situation in 

which it is obligated to do so in 825.300(a)(4). 

This notice shall be provided to the em­

ployee each time the eligibility notice is pro­

vided pursuant to paragraph (b) of this sec­

tion. If leave has already begun, the notice 

should be mailed to the employee’s address 

of record. Such specific notice must include, 

as appropriate: 
(i) That the leave may be designated and 

counted against the employee’s annual 

FMLA leave entitlement if qualifying (see 

825.300(c) and 825.301) and the applicable 12-

month period for FMLA entitlement (see 

825.127(c), 825.200(b), (f), and (g)); 
(ii) Any requirements for the employee to 

furnish certification of a serious health con­

dition, serious injury or illness, or qualifying 

exigency arising out of active duty or call to 

active duty status, and the consequences of 

failing to do so (see 825.305, 825.309, 825.310, 

825.313); 
(iii) The employee’s right to substitute 

paid leave, whether the employing office will 

require the substitution of paid leave, the 

conditions related to any substitution, and 

the employee’s entitlement to take unpaid 

FMLA leave if the employee does not meet 

the conditions for paid leave (see 825.207); 
(iv) Any requirement for the employee to 

make any premium payments to maintain 

health benefits and the arrangements for 

making such payments (see 825.210), and the 

possible consequences of failure to make 

such payments on a timely basis (i.e., the 

circumstances under which coverage may 

lapse); 
(v) The employee’s status as a key em­

ployee and the potential consequence that 

restoration may be denied following FMLA 

leave, explaining the conditions required for 

such denial (see 825.218); 
(vi) The employee’s right to maintenance 

of benefits during the FMLA leave and res­

toration to the same or an equivalent job 

upon return from FMLA leave (see 825.214 and 

825.604); and 
(vii) The employee’s potential liability for 

payment of health insurance premiums paid 

by the employing office during the employ­

ee’s unpaid FMLA leave if the employee fails 

to return to work after taking FMLA leave 

(see 825.213). 
(2) The notice of rights and responsibilities 

may include other information—e.g., wheth­

er the employing office will require periodic 

reports of the employee’s status and intent 

to return to work—but is not required to do 

so. 
(3) The notice of rights and responsibilities 

may be accompanied by any required certifi­

cation form. 
(4) If the specific information provided by 

the notice of rights and responsibilities 

changes, the employing office shall, within 

five business days of receipt of the employ­

ee’s first notice of need for leave subsequent 

to any change, provide written notice ref­

erencing the prior notice and setting forth 

any of the information in the notice of rights 

and responsibilities that has changed. For 

example, if the initial leave period was paid 

leave and the subsequent leave period would 

be unpaid leave, the employing office may 

need to give notice of the arrangements for 
making premium payments. 

(5) Employing offices are also expected to 
responsively answer questions from employ­
ees concerning their rights and responsibil­
ities under the FMLA, as made applicable 
under the CAA. 

(6) A prototype notice of rights and respon­
sibilities may be obtained in Form C, or 
from the Office of Compliance. Employing of­
fices may adapt the prototype notice as ap­
propriate to meet these notice requirements. 
The notice of rights and responsibilities may 

be distributed electronically so long as it 

otherwise meets the requirements of this 

section. 
(d) Designation notice. (1) The employing of­

fice is responsible in all circumstances for 

designating leave as FMLA-qualifying, and 

for giving notice of the designation to the 

employee as provided in this section. When 

the employing office has enough information 

to determine whether the leave is being 

taken for a FMLA-qualifying reason (e.g., 
after receiving a certification), the employ­

ing office must notify the employee whether 

the leave will be designated and will be 

counted as FMLA leave within five business 

days absent extenuating circumstances. Only 

one notice of designation is required for each 

FMLA-qualifying reason per applicable 12-

month period, regardless of whether the 

leave taken due to the qualifying reason will 

be a continuous block of leave or intermit­

tent or reduced schedule leave. If the em­

ploying office determines that the leave will 

not be designated as FMLA-qualifying (e.g., 
if the leave is not for a reason covered by 

FMLA or the FMLA leave entitlement has 

been exhausted), the employing office must 

notify the employee of that determination. 

If the employing office requires paid leave to 

be substituted for unpaid FMLA leave, or 

that paid leave taken under an existing leave 

plan be counted as FMLA leave, the employ­

ing office must inform the employee of this 

designation at the time of designating the 

FMLA leave. 
(2) If the employing office has sufficient in­

formation to designate the leave as FMLA 

leave immediately after receiving notice of 

the employee’s need for leave, the employing 

office may provide the employee with the 

designation notice at that time. 
(3) If the employing office will require the 

employee to present a fitness-for-duty cer­

tification to be restored to employment, the 

employing office must provide notice of such 

requirement with the designation notice. If 

the employing office will require that the 

fitness-for-duty certification address the em­

ployee’s ability to perform the essential 

functions of the employee’s position, the em­

ploying office must so indicate in the des­

ignation notice, and must include a list of 

the essential functions of the employee’s po­

sition. See 825.312. If the employing office’s 

handbook or other written documents (if 

any) describing the employing office’s leave 

policies clearly provide that a fitness-for-

duty certification will be required in specific 

circumstances (e.g., by stating that fitness-

for-duty certification will be required in all 

cases of back injuries for employees in a cer­

tain occupation), the employing office is not 

required to provide written notice of the re­

quirement with the designation notice, but 

must provide oral notice no later than with 

the designation notice. 
(4) The designation notice must be in writ­

ing. A prototype designation notice is con­

tained in Form D or may be obtained from 

the Office of Compliance. If the leave is not 

designated as FMLA leave because it does 

not meet the requirements of the FMLA, as 

made applicable by the CAA, the notice to 

the employee that the leave is not des­

ignated as FMLA leave may be in the form of 

a simple written statement. 
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(5) If the information provided by the em­

ploying office to the employee in the des­

ignation notice changes (e.g., the employee 

exhausts the FMLA leave entitlement), the 

employing office shall provide, within five 

business days of receipt of the employee’s 

first notice of need for leave subsequent to 

any change, written notice of the change. 
(6) The employing office must notify the 

employee of the amount of leave counted 

against the employee’s FMLA leave entitle­

ment. If the amount of leave needed is 

known at the time the employing office des­

ignates the leave as FMLA-qualifying, the 

employing office must notify the employee 

of the number of hours, days, or weeks that 

will be counted against the employee’s 

FMLA leave entitlement in the designation 

notice. If it is not possible to provide the 

hours, days, or weeks that will be counted 

against the employee’s FMLA leave entitle­

ment (such as in the case of unforeseeable 

intermittent leave), then the employing of­

fice must provide notice of the amount of 

leave counted against the employee’s FMLA 

leave entitlement upon the request by the 

employee, but no more often than once in a 

30-day period and only if leave was taken in 

that period. The notice of the amount of 

leave counted against the employee’s FMLA 

entitlement may be oral or in writing. If 

such notice is oral, it shall be confirmed in 

writing no later than the following payday 

(unless the payday is less than one week 

after the oral notice, in which case the no­

tice must be no later than the subsequent 

payday). Such written notice may be in any 

form, including a notation on the employee’s 

pay stub. 
(e) Consequences of failing to provide notice. 

Failure to follow the notice requirements set 

forth in this section may constitute an inter­

ference with, restraint, or denial of the exer­

cise of an employee’s FMLA rights. An em­

ploying office may be liable for compensa­

tion and benefits lost by reason of the viola­

tion, for other actual monetary losses sus­

tained as a direct result of the violation, and 

for appropriate equitable or other relief, in­

cluding employment, reinstatement, pro­

motion, or any other relief tailored to the 

harm suffered. See 825.400(c). 

825.301 Designation of FMLA leave. 
(a) Employing office responsibilities. The em­

ploying office’s decision to designate leave 

as FMLA-qualifying must be based only on 

information received from the employee or 

the employee’s spokesperson (e.g., if the em­

ployee is incapacitated, the employee’s 

spouse, adult child, parent, doctor, etc., may 

provide notice to the employing office of the 

need to take FMLA leave). In any cir­

cumstance where the employing office does 

not have sufficient information about the 

reason for an employee’s use of leave, the 

employing office should inquire further of 

the employee or the spokesperson to ascer­

tain whether leave is potentially FMLA-

qualifying. Once the employing office has ac­

quired knowledge that the leave is being 

taken for a FMLA-qualifying reason, the em­

ploying office must notify the employee as 

provided in 825.300(d). 
(b) Employee responsibilities. An employee 

giving notice of the need for FMLA leave 

does not need to expressly assert rights 

under the FMLA, as made applicable by the 

CAA, or even mention the FMLA to meet his 

or her obligation to provide notice, though 

the employee would need to state a quali­

fying reason for the needed leave and other­

wise satisfy the notice requirements set 

forth in 825.302 or 825.303 depending on 

whether the need for leave is foreseeable or 

unforeseeable. An employee giving notice of 

the need for FMLA leave must explain the 

reasons for the needed leave so as to allow 

the employing office to determine whether 

the leave qualifies under the FMLA, as made 

applicable by the CAA. If the employee fails 

to explain the reasons, leave may be denied. 

In many cases, in explaining the reasons for 

a request to use leave, especially when the 

need for the leave was unexpected or unfore­

seen, an employee will provide sufficient in­

formation for the employing office to des­

ignate the leave as FMLA leave. An em­

ployee using accrued paid leave may in some 

cases not spontaneously explain the reasons 

or their plans for using their accrued leave. 

However, if an employee requesting to use 

paid leave for a FMLA-qualifying reason 

does not explain the reason for the leave and 

the employing office denies the employee’s 

request, the employee will need to provide 

sufficient information to establish a FMLA-

qualifying reason for the needed leave so 

that the employing office is aware that the 

leave may not be denied and may designate 

that the paid leave be appropriately counted 

against (substituted for) the employee’s 

FMLA leave entitlement. Similarly, an em­

ployee using accrued paid vacation leave 

who seeks an extension of unpaid leave for a 

FMLA-qualifying reason will need to state 

the reason. If this is due to an event which 

occurred during the period of paid leave, the 

employing office may count the leave used 

after the FMLA-qualifying reason against 

the employee’s FMLA leave entitlement. 
(c) Disputes. If there is a dispute between 

an employing office and an employee as to 

whether leave qualifies as FMLA leave, it 

should be resolved through discussions be­

tween the employee and the employing of­

fice. Such discussions and the decision must 

be documented. 
(d) Retroactive designation. If an employing 

office does not designate leave as required by 

825.300, the employing office may retro­

actively designate leave as FMLA leave with 

appropriate notice to the employee as re­

quired by 825.300 provided that the employ­

ing office’s failure to timely designate leave 

does not cause harm or injury to the em­

ployee. In all cases where leave would qual­

ify for FMLA protections, an employing of­

fice and an employee can mutually agree 

that leave be retroactively designated as 

FMLA leave. 
(e) Remedies. If an employing office’s fail­

ure to timely designate leave in accordance 

with 825.300 causes the employee to suffer 

harm, it may constitute an interference 

with, restraint of, or denial of the exercise of 

an employee’s FMLA rights. An employing 

office may be liable for compensation and 

benefits lost by reason of the violation, for 

other actual monetary losses sustained as a 

direct result of the violation, and for appro­

priate equitable or other relief, including 

employment, reinstatement, promotion, or 

any other relief tailored to the harm suf­

fered. See 825.400(c). For example, if an em­

ploying office that was put on notice that an 

employee needed FMLA leave failed to des­

ignate the leave properly, but the employee’s 

own serious health condition prevented him 

or her from returning to work during that 

time period regardless of the designation, an 

employee may not be able to show that the 

employee suffered harm as a result of the 

employing office’s actions. However, if an 

employee took leave to provide care for a 

son or daughter with a serious health condi­

tion believing it would not count toward his 

or her FMLA entitlement, and the employee 

planned to later use that FMLA leave to pro­

vide care for a spouse who would need assist­

ance when recovering from surgery planned 

for a later date, the employee may be able to 

show that harm has occurred as a result of 

the employing office’s failure to designate 

properly. The employee might establish this 

by showing that he or she would have ar­

ranged for an alternative caregiver for the 

seriously-ill son or daughter if the leave had 

been designated timely. 

825.302 Employee notice requirements for 
foreseeable FMLA leave. 

(a) Timing of notice. An employee must pro­

vide the employing office at least 30 days ad­

vance notice before FMLA leave is to begin 

if the need for the leave is foreseeable based 

on an expected birth, placement for adoption 

or foster care, planned medical treatment for 

a serious health condition of the employee or 

of a family member, or the planned medical 

treatment for a serious injury or illness of a 

covered servicemember. If 30 days notice is 

not practicable, such as because of a lack of 

knowledge of approximately when leave will 

be required to begin, a change in cir­

cumstances, or a medical emergency, notice 

must be given as soon as practicable. For ex­

ample, an employee’s health condition may 

require leave to commence earlier than an­

ticipated before the birth of a child. Simi­

larly, little opportunity for notice may be 

given before placement for adoption. For 

foreseeable leave due to a qualifying exi­

gency, notice must be provided as soon as 

practicable, regardless of how far in advance 

such leave is foreseeable. Whether FMLA 

leave is to be continuous or is to be taken 

intermittently or on a reduced schedule 

basis, notice need only be given one time, 

but the employee shall advise the employing 

office as soon as practicable if dates of 

scheduled leave change or are extended, or 

were initially unknown. In those cases where 

the employee is required to provide at least 

30 days notice of foreseeable leave and does 

not do so, the employee shall explain the 

reasons why such notice was not practicable 

upon a request from the employing office for 

such information. 
(b) As soon as practicable means as soon as 

both possible and practical, taking into ac­

count all of the facts and circumstances in 

the individual case. When an employee be­

comes aware of a need for FMLA leave less 

than 30 days in advance, it should be prac­

ticable for the employee to provide notice of 

the need for leave either the same day or the 

next business day. In all cases, however, the 

determination of when an employee could 

practicably provide notice must take into 

account the individual facts and cir­

cumstances. 
(c) Content of notice. An employee shall 

provide at least verbal notice sufficient to 

make the employing office aware that the 

employee needs FMLA-qualifying leave, and 

the anticipated timing and duration of the 

leave. Depending on the situation, such in­

formation may include that a condition ren­

ders the employee unable to perform the 

functions of the job; that the employee is 

pregnant or has been hospitalized overnight; 

whether the employee or the employee’s 

family member is under the continuing care 

of a health care provider; if the leave is due 

to a qualifying exigency, that a military 

member is on covered active duty or call to 

covered active duty status (or has been noti­

fied of an impending call or order to covered 

active duty), and that the requested leave is 

for one of the reasons listed in 825.126(b); if 

the leave is for a family member, that the 

condition renders the family member unable 

to perform daily activities, or that the fam­

ily member is a covered servicemember with 

a serious injury or illness; and the antici­

pated duration of the absence, if known. 

When an employee seeks leave for the first 

time for a FMLA-qualifying reason, the em­

ployee need not expressly assert rights under 

the FMLA, as made applicable by the CAA, 

or even mention the FMLA. When an em­

ployee seeks leave due to a FMLA-qualifying 

reason, for which the employing office has 
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previously provided FMLA-protected leave, 
the employee must specifically reference the 
qualifying reason for leave or the need for 
FMLA leave. In all cases, the employing of­
fice should inquire further of the employee if 
it is necessary to have more information 
about whether FMLA leave is being sought 
by the employee, and obtain the necessary 
details of the leave to be taken. In the case 
of medical conditions, the employing office 
may find it necessary to inquire further to 
determine if the leave is because of a serious 
health condition and may request medical 
certification to support the need for such 
leave. See 825.305. An employing office may 
also request certification to support the need 
for leave for a qualifying exigency or for 
military caregiver leave. See 825.309, 825.310. 
When an employee has been previously cer­
tified for leave due to more than one FMLA-
qualifying reason, the employing office may 
need to inquire further to determine for 
which qualifying reason the leave is needed. 
An employee has an obligation to respond to 
an employing office’s questions designed to 
determine whether an absence is potentially 
FMLA-qualifying. Failure to respond to rea­
sonable employing office inquiries regarding 
the leave request may result in denial of 
FMLA protection if the employing office is 
unable to determine whether the leave is 
FMLA-qualifying. 

(d) Complying with the employing office pol­
icy. An employing office may require an em­
ployee to comply with the employing office’s 
usual and customary notice and procedural 
requirements for requesting leave, absent 
unusual circumstances. For example, an em­
ploying office may require that written no­
tice set forth the reasons for the requested 

leave, the anticipated duration of the leave, 

and the anticipated start of the leave. An 

employee also may be required by an em­

ploying office’s policy to contact a specific 

individual. Unusual circumstances would in­

clude situations such as when an employee is 

unable to comply with the employing office’s 

policy that requests for leave should be made 

by contacting a specific number because on 

the day the employee needs to provide notice 

of his or her need for FMLA leave there is no 

one to answer the call-in number and the 

voice mail box is full. Where an employee 

does not comply with the employing office’s 

usual notice and procedural requirements, 

and no unusual circumstances justify the 

failure to comply, FMLA-protected leave 

may be delayed or denied. However, FMLA-

protected leave may not be delayed or denied 

where the employing office’s policy requires 

notice to be given sooner than set forth in 

paragraph (a) of this section and the em­

ployee provides timely notice as set forth in 

paragraph (a) of this section. 
(e) Scheduling planned medical treatment. 

When planning medical treatment, the em­

ployee must consult with the employing of­

fice and make a reasonable effort to schedule 

the treatment so as not to disrupt unduly 

the employing office’s operations, subject to 

the approval of the health care provider. Em­

ployees are ordinarily expected to consult 

with their employing offices prior to the 

scheduling of treatment in order to work out 

a treatment schedule which best suits the 

needs of both the employing office and the 

employee. For example, if an employee who 

provides notice of the need to take FMLA 

leave on an intermittent basis for planned 

medical treatment neglects to consult with 

the employing office to make a reasonable 

effort to arrange the schedule of treatments 

so as not to unduly disrupt the employing of­

fice’s operations, the employing office may 

initiate discussions with the employee and 

require the employee to attempt to make 

such arrangements, subject to the approval 

of the health care provider. See 825.203 and 

825.205. 

(f) Intermittent leave or leave on a reduced 

leave schedule must be medically necessary 

due to a serious health condition or a serious 

injury or illness. An employee shall advise 

the employing office, upon request, of the 

reasons why the intermittent/reduced leave 

schedule is necessary and of the schedule for 

treatment, if applicable. The employee and 

employing office shall attempt to work out a 

schedule for such leave that meets the em­

ployee’s needs without unduly disrupting the 

employing office’s operations, subject to the 

approval of the health care provider. 
(g) An employing office may waive employ­

ees’ FMLA notice requirements. See 825.304. 

825.303 Employee notice requirements for un­
foreseeable FMLA leave. 

(a) Timing of notice. When the approximate 

timing of the need for leave is not foresee­

able, an employee must provide notice to the 

employing office as soon as practicable 

under the facts and circumstances of the par­

ticular case. It generally should be prac­

ticable for the employee to provide notice of 

leave that is unforeseeable within the time 

prescribed by the employing office’s usual 

and customary notice requirements applica­

ble to such leave. See 825.303(c). Notice may 

be given by the employee’s spokesperson 

(e.g., spouse, adult family member, or other 

responsible party) if the employee is unable 

to do so personally. For example, if an em­

ployee’s child has a severe asthma attack 

and the employee takes the child to the 

emergency room, the employee would not be 

required to leave his or her child in order to 

report the absence while the child is receiv­

ing emergency treatment. However, if the 

child’s asthma attack required only the use 

of an inhaler at home followed by a period of 

rest, the employee would be expected to call 

the employing office promptly after ensuring 

the child has used the inhaler. 
(b) Content of notice. An employee shall 

provide sufficient information for an em­

ploying office to reasonably determine 

whether the FMLA may apply to the leave 

request. Depending on the situation, such in­

formation may include that a condition ren­

ders the employee unable to perform the 

functions of the job; that the employee is 

pregnant or has been hospitalized overnight; 

whether the employee or the employee’s 

family member is under the continuing care 

of a health care provider; if the leave is due 

to a qualifying exigency, that a military 

member is on covered active duty or call to 

covered active duty status (or has been noti­

fied of an impending call or order to covered 

active duty), that the requested leave is for 

one of the reasons listed in 825.126(b), and the 

anticipated duration of the absence; or if the 

leave is for a family member that the condi­

tion renders the family member unable to 

perform daily activities or that the family 

member is a covered servicemember with a 

serious injury or illness; and the anticipated 

duration of the absence, if known. When an 

employee seeks leave for the first time for a 

FMLA-qualifying reason, the employee need 

not expressly assert rights under the FMLA, 

as made applicable by the CAA, or even men­

tion the FMLA. When an employee seeks 

leave due to a qualifying reason, for which 

the employing office has previously provided 

the employee FMLA-protected leave, the em­

ployee must specifically reference either the 

qualifying reason for leave or the need for 

FMLA leave. Calling in ‘‘sick’’ without pro­

viding more information will not be consid­

ered sufficient notice to trigger an employ­

ing office’s obligations under the FMLA, as 

made applicable by the CAA. The employing 

office will be expected to obtain any addi­

tional required information through infor­

mal means. An employee has an obligation 

to respond to an employing office’s questions 

designed to determine whether an absence is 

potentially FMLA-qualifying. Failure to re­

spond to reasonable employing office inquir­

ies office regarding the leave request may re­

sult in denial of FMLA protection if the em­

ploying office is unable to determine wheth­

er the leave is FMLA-qualifying. 
(c) Complying with employing office policy. 

When the need for leave is not foreseeable, 

an employee must comply with the employ­

ing office’s usual and customary notice and 

procedural requirements for requesting 

leave, absent unusual circumstances. For ex­

ample, an employing office may require em­

ployees to call a designated number or a spe­

cific individual to request leave. However, if 

an employee requires emergency medical 

treatment, he or she would not be required 

to follow the call-in procedure until his or 

her condition is stabilized and he or she has 

access to, and is able to use, a phone. Simi­

larly, in the case of an emergency requiring 

leave because of a FMLA-qualifying reason, 

written advance notice pursuant to an em­

ploying office’s internal rules and procedures 

may not be required when FMLA leave is in­

volved. If an employee does not comply with 

the employing office’s usual notice and pro­

cedural requirements, and no unusual cir­

cumstances justify the failure to comply, 

FMLA-protected leave may be delayed or de­

nied. 

825.304 Employee failure to provide notice. 
(a) Proper notice required. In all cases, in 

order for the onset of an employee’s FMLA 

leave to be delayed due to lack of required 

notice, it must be clear that the employee 

had actual notice of the FMLA notice re­

quirements. This condition would be satis­

fied by the employing office’s proper posting, 

at the worksite where the employee is em­

ployed, of the information regarding the 

FMLA provided (pursuant to section 301(h)(2) 

of the CAA, 2 U.S.C. 1381(h)(2)) by the Office 

of Compliance to the employing office in a 

manner suitable for posting. 
(b) Foreseeable leave—30 days. When the 

need for FMLA leave is foreseeable at least 

30 days in advance and an employee fails to 

give timely advance notice with no reason­

able excuse, the employing office may delay 

FMLA coverage until 30 days after the date 

the employee provides notice. The need for 

leave and the approximate date leave would 

be taken must have been clearly foreseeable 

to the employee 30 days in advance of the 

leave. For example, knowledge that an em­

ployee would receive a telephone call about 

the availability of a child for adoption at 

some unknown point in the future would not 

be sufficient to establish the leave was clear­

ly foreseeable 30 days in advance. 
(c) Foreseeable leave—less than 30 days. 

When the need for FMLA leave is foreseeable 

fewer than 30 days in advance and an em­

ployee fails to give notice as soon as prac­

ticable under the particular facts and cir­

cumstances, the extent to which an employ­

ing office may delay FMLA coverage for 

leave depends on the facts of the particular 

case. For example, if an employee reasonably 

should have given the employing office two 

weeks’ notice but instead only provided one 

week’s notice, then the employing office 

may delay FMLA-protected leave for one 

week (thus, if the employing office elects to 

delay FMLA coverage and the employee 

nonetheless takes leave one week after pro­

viding the notice (i.e., a week before the two 

week notice period has been met) the leave 

will not be FMLA-protected). 
(d) Unforeseeable leave. When the need for 

FMLA leave is unforeseeable and an em­

ployee fails to give notice in accordance with 

825.303, the extent to which an employing of­

fice may delay FMLA coverage for leave de­

pends on the facts of the particular case. For 
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example, if it would have been practicable 

for an employee to have given the employing 

office notice of the need for leave very soon 

after the need arises consistent with the em­

ploying office’s policy, but instead the em­

ployee provided notice two days after the 

leave began, then the employing office may 

delay FMLA coverage of the leave by two 

days. 
(e) Waiver of notice. An employing office 

may waive employees’ FMLA notice obliga­

tions or the employing office’s own internal 

rules on leave notice requirements. If an em­

ploying office does not waive the employee’s 

obligations under its internal leave rules, 

the employing office may take appropriate 

action under its internal rules and proce­

dures for failure to follow its usual and cus­

tomary notification rules, absent unusual 

circumstances, as long as the actions are 

taken in a manner that does not discrimi­

nate against employees taking FMLA leave 

and the rules are not inconsistent with 

825.303(a). 

825.305 Certification, general rule. 
(a) General. An employing office may re­

quire that an employee’s leave to care for 

the employee’s covered family member with 

a serious health condition, or due to the em­

ployee’s own serious health condition that 

makes the employee unable to perform one 

or more of the essential functions of the em­

ployee’s position, be supported by a certifi­

cation issued by the health care provider of 

the employee or the employee’s family mem­

ber. An employing office may also require 

that an employee’s leave because of a quali­

fying exigency or to care for a covered serv­

icemember with a serious injury or illness be 

supported by a certification, as described in 

825.309 and 825.310, respectively. An employ­

ing office must give notice of a requirement 

for certification each time a certification is 

required; such notice must be written notice 

whenever required by 825.300(c). An employ­

ing office’s oral request to an employee to 

furnish any subsequent certification is suffi­

cient. 
(b) Timing. In most cases, the employing of­

fice should request that an employee furnish 

certification at the time the employee gives 

notice of the need for leave or within five 

business days thereafter, or, in the case of 

unforeseen leave, within five business days 

after the leave commences. The employing 

office may request certification at some 

later date if the employing office later has 

reason to question the appropriateness of the 

leave or its duration. The employee must 

provide the requested certification to the 

employing office within 15 calendar days 

after the employing office’s request, unless it 

is not practicable under the particular cir­

cumstances to do so despite the employee’s 

diligent, good faith efforts or the employing 

office provides more than 15 calendar days to 

return the requested certification. 
(c) Complete and sufficient certification. The 

employee must provide a complete and suffi­

cient certification to the employing office if 

required by the employing office in accord­

ance with 825.306, 825.309, and 825.310. The em­

ploying office shall advise an employee 

whenever the employing office finds a cer­

tification incomplete or insufficient, and 

shall state in writing what additional infor­

mation is necessary to make the certifi­

cation complete and sufficient. A certifi­

cation is considered incomplete if the em­

ploying office receives a certification, but 

one or more of the applicable entries have 

not been completed. A certification is con­

sidered insufficient if the employing office 

receives a complete certification, but the in­

formation provided is vague, ambiguous, or 

non-responsive. The employing office must 

provide the employee with seven calendar 

days (unless not practicable under the par­

ticular circumstances despite the employee’s 

diligent good faith efforts) to cure any such 

deficiency. If the deficiencies specified by 

the employing office are not cured in the re­

submitted certification, the employing office 

may deny the taking of FMLA leave, in ac­

cordance with 825.313. A certification that is 

not returned to the employing office is not 

considered incomplete or insufficient, but 

constitutes a failure to provide certification. 
(d) Consequences. At the time the employ­

ing office requests certification, the employ­

ing office must also advise an employee of 

the anticipated consequences of an employ­

ee’s failure to provide adequate certification. 

If the employee fails to provide the employ­

ing office with a complete and sufficient cer­

tification, despite the opportunity to cure 

the certification as provided in paragraph (c) 

of this section, or fails to provide any certifi­

cation, the employing office may deny the 

taking of FMLA leave, in accordance with 

825.313. It is the employee’s responsibility ei­

ther to furnish a complete and sufficient cer­

tification or to furnish the health care pro­

vider providing the certification with any 

necessary authorization from the employee 

or the employee’s family member in order 

for the health care provider to release a com­

plete and sufficient certification to the em­

ploying office to support the employee’s 

FMLA request. This provision will apply in 

any case where an employing office requests 

a certification permitted by these regula­

tions, whether it is the initial certification, 

a recertification, a second or third opinion, 

or a fitness-for-duty certificate, including 

any clarifications necessary to determine if 

such certifications are authentic and suffi­

cient. See 825.306, 825.307, 825.308, and 825.312. 
(e) Annual medical certification. Where the 

employee’s need for leave due to the employ­

ee’s own serious health condition, or the se­

rious health condition of the employee’s cov­

ered family member, lasts beyond a single 

leave year (as defined in 825.200), the employ­

ing office may require the employee to pro­

vide a new medical certification in each sub­

sequent leave year. Such new medical cer­

tifications are subject to the provisions for 

authentication and clarification set forth in 

825.307, including second and third opinions. 

825.306 Content of medical certification for 
leave taken because of an employee’s own 
serious health condition or the serious 
health condition of a family member. 

(a) Required information. When leave is 

taken because of an employee’s own serious 

health condition, or the serious health condi­

tion of a family member, an employing office 

may require an employee to obtain a medical 

certification from a health care provider 

that sets forth the following information: 
(1) The name, address, telephone number, 

and fax number of the health care provider 

and type of medical practice/specialization; 
(2) The approximate date on which the se­

rious health condition commenced, and its 

probable duration; 
(3) A statement or description of appro­

priate medical facts regarding the patient’s 

health condition for which FMLA leave is re­

quested. The medical facts must be sufficient 

to support the need for leave. Such medical 

facts may include information on symptoms, 

diagnosis, hospitalization, doctor visits, 

whether medication has been prescribed, any 

referrals for evaluation or treatment (phys­

ical therapy, for example), or any other regi­

men of continuing treatment; 
(4) If the employee is the patient, informa­

tion sufficient to establish that the em­

ployee cannot perform the essential func­

tions of the employee’s job as well as the na­

ture of any other work restrictions, and the 

likely duration of such inability (see 

825.123(b) and (c)); 

(5) If the patient is a covered family mem­

ber with a serious health condition, informa­

tion sufficient to establish that the family 

member is in need of care, as described in 

825.124, and an estimate of the frequency and 

duration of the leave required to care for the 

family member; 
(6) If an employee requests leave on an 

intermittent or reduced schedule basis for 

planned medical treatment of the employee’s 

or a covered family member’s serious health 

condition, information sufficient to establish 

the medical necessity for such intermittent 

or reduced schedule leave and an estimate of 

the dates and duration of such treatments 

and any periods of recovery; 
(7) If an employee requests leave on an 

intermittent or reduced schedule basis for 

the employee’s serious health condition, in­

cluding pregnancy, that may result in un­

foreseeable episodes of incapacity, informa­

tion sufficient to establish the medical ne­

cessity for such intermittent or reduced 

schedule leave and an estimate of the fre­

quency and duration of the episodes of inca­

pacity; and 
(8) If an employee requests leave on an 

intermittent or reduced schedule basis to 

care for a covered family member with a se­

rious health condition, a statement that 

such leave is medically necessary to care for 

the family member, as described in 825.124 

and 825.203(b), which can include assisting in 

the family member’s recovery, and an esti­

mate of the frequency and duration of the re­

quired leave. 
(b) The Office of Compliance has developed 

two optional forms (Form A and Form B) for 

use in obtaining medical certification, in­

cluding second and third opinions, from 

health care providers that meets FMLA’s 

certification requirements, as made applica­

ble by the CAA. (See Forms A and B.) Op­

tional Form A is for use when the employee’s 

need for leave is due to the employee’s own 

serious health condition. Optional Form B is 

for use when the employee needs leave to 

care for a family member with a serious 

health condition. These optional forms re­

flect certification requirements so as to per­

mit the health care provider to furnish ap­

propriate medical information. Forms A and 

B are modeled closely on Form WH–380E and 

Form WH–380F, as revised, which were devel­

oped by the Department of Labor (see 29 

C.F.R. Part 825). The employing office may 

use the Office of Compliance’s forms, or 

Form WH–380E and Form WH–380F, as re­

vised, or another form containing the same 

basic information; however, no information 

may be required beyond that specified in 

825.306, 825.307, and 825.308. In all instances 

the information on the form must relate 

only to the serious health condition for 

which the current need for leave exists. 
(c) If an employee is on FMLA leave run­

ning concurrently with a workers’ compensa­

tion absence, and the provisions of the work­

ers’ compensation statute permit the em­

ploying office or the employing office’s rep­

resentative to request additional informa­

tion from the employee’s workers’ com­

pensation health care provider, the FMLA 

does not prevent the employing office from 

following the applicable workers’ compensa­

tion provisions and information received 

under those provisions may be considered in 

determining the employee’s entitlement to 

FMLA-protected leave. Similarly, an em­

ploying office may request additional infor­

mation in accordance with a paid leave pol­

icy or disability plan that requires greater 

information to qualify for payments or bene­

fits, provided that the employing office in­

forms the employee that the additional in­

formation only needs to be provided in con­

nection with receipt of such payments or 

benefits. Any information received pursuant 
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to such policy or plan may be considered in 

determining the employee’s entitlement to 

FMLA-protected leave. If the employee fails 

to provide the information required for re­

ceipt of such payments or benefits, such fail­

ure will not affect the employee’s entitle­

ment to take unpaid FMLA leave. See 

825.207(a). 
(d) If an employee’s serious health condi­

tion may also be a disability within the 

meaning of the Americans with Disabilities 

Act (ADA), as amended and as made applica­

ble by the CAA, the FMLA does not prevent 

the employing office from following the pro­

cedures for requesting medical information 

under the ADA. Any information received 

pursuant to these procedures may be consid­

ered in determining the employee’s entitle­

ment to FMLA-protected leave. 
(e) While an employee may choose to com­

ply with the certification requirement by 

providing the employing office with an au­

thorization, release, or waiver allowing the 

employing office to communicate directly 

with the health care provider of the em­

ployee or his or her covered family member, 

the employee may not be required to provide 

such an authorization, release, or waiver. In 

all instances in which certification is re­

quested, it is the employee’s responsibility 

to provide the employing office with com­

plete and sufficient certification and failure 

to do so may result in the denial of FMLA 

leave. See 825.305(d). 

825.307 Authentication and clarification of 
medical certification for leave taken be­
cause of an employee’s own serious 
health condition or the serious health 
condition of a family member; second and 
third opinions. 

(a) Clarification and authentication. If an 

employee submits a complete and sufficient 

certification signed by the health care pro­

vider, the employing office may not request 

additional information from the health care 

provider. However, the employing office may 

contact the health care provider for purposes 

of clarification and authentication of the 

medical certification (whether initial certifi­

cation or recertification) after the employ­

ing office has given the employee an oppor­

tunity to cure any deficiencies as set forth in 

825.305(c). To make such contact, the em­

ploying office must use a health care pro­

vider, a human resources professional, a 

leave administrator, or a management offi­

cial. Under no circumstances, however, may 

the employee’s direct supervisor contact the 

employee’s health care provider. 
For purposes of these regulations, authen­

tication means providing the health care pro­

vider with a copy of the certification and re­

questing verification that the information 

contained on the certification form was com­

pleted and/or authorized by the health care 

provider who signed the document; no addi­

tional medical information may be re­

quested. Clarification means contacting the 

health care provider to understand the hand­

writing on the medical certification or to un­

derstand the meaning of a response. Employ­

ing offices may not ask health care providers 

for additional information beyond that re­

quired by the certification form. The re­

quirements of the Health Insurance Port­

ability and Accountability Act (HIPAA) Pri­

vacy Rule, (see 45 CFR parts 160 and 164), 

which governs the privacy of individually-

identifiable health information created or 

held by HIPAA-covered entities, must be sat­

isfied when individually-identifiable health 

information of an employee is shared with an 

employing office by a HIPAA-covered health 

care provider. If an employee chooses not to 

provide the employing office with authoriza­

tion allowing the employing office to clarify 

the certification with the health care pro­

vider, and does not otherwise clarify the cer­

tification, the employing office may deny 

the taking of FMLA leave if the certification 

is unclear. See 825.305(d). It is the employee’s 

responsibility to provide the employing of­

fice with a complete and sufficient certifi­

cation and to clarify the certification if nec­

essary. 
(b) Second Opinion. (1) An employing office 

that has reason to doubt the validity of a 

medical certification may require the em­

ployee to obtain a second opinion at the em­

ploying office’s expense. Pending receipt of 

the second (or third) medical opinion, the 

employee is provisionally entitled to the 

benefits of the FMLA, as made applicable by 

the CAA, including maintenance of group 

health benefits. If the certifications do not 

ultimately establish the employee’s entitle­

ment to FMLA leave, the leave shall not be 

designated as FMLA leave and may be treat­

ed as paid or unpaid leave under the employ­

ing office’s established leave policies. In ad­

dition, the consequences set forth in 

825.305(d) will apply if the employee or the 

employee’s family member fails to authorize 

his or her health care provider to release all 

relevant medical information pertaining to 

the serious health condition at issue if re­

quested by the health care provider des­

ignated to provide a second opinion in order 

to render a sufficient and complete second 

opinion. 
(2) The employing office is permitted to 

designate the health care provider to furnish 

the second opinion, but the selected health 

care provider may not be employed on a reg­

ular basis by the employing office. The em­

ploying office may not regularly contract 

with or otherwise regularly utilize the serv­

ices of the health care provider furnishing 

the second opinion unless the employing of­

fice is located in an area where access to 

health care is extremely limited (e.g., a rural 

area where no more than one or two doctors 

practice in the relevant specialty in the vi­

cinity). 
(c) Third opinion. If the opinions of the em­

ployee’s and the employing office’s des­

ignated health care providers differ, the em­

ploying office may require the employee to 

obtain certification from a third health care 

provider, again at the employing office’s ex­

pense. This third opinion shall be final and 

binding. The third health care provider must 

be designated or approved jointly by the em­

ploying office and the employee. The em­

ploying office and the employee must each 

act in good faith to attempt to reach agree­

ment on whom to select for the third opinion 

provider. If the employing office does not at­

tempt in good faith to reach agreement, the 

employing office will be bound by the first 

certification. If the employee does not at­

tempt in good faith to reach agreement, the 

employee will be bound by the second certifi­

cation. For example, an employee who re­

fuses to agree to see a doctor in the specialty 

in question may be failing to act in good 

faith. On the other hand, an employing office 

that refuses to agree to any doctor on a list 

of specialists in the appropriate field pro­

vided by the employee and whom the em­

ployee has not previously consulted may be 

failing to act in good faith. In addition, the 

consequences set forth in 825.305(d) will apply 

if the employee or the employee’s family 

member fails to authorize his or her health 

care provider to release all relevant medical 

information pertaining to the serious health 

condition at issue if requested by the health 

care provider designated to provide a third 

opinion in order to render a sufficient and 

complete third opinion. 
(d) Copies of opinions. The employing office 

is required to provide the employee with a 

copy of the second and third medical opin­

ions, where applicable, upon request by the 

employee. Requested copies are to be pro­

vided within five business days unless ex­

tenuating circumstances prevent such ac­

tion. 
(e) Travel expenses. If the employing office 

requires the employee to obtain either a sec­

ond or third opinion the employing office 

must reimburse an employee or family mem­

ber for any reasonable ‘‘out of pocket’’ travel 

expenses incurred to obtain the second and 

third medical opinions. The employing office 

may not require the employee or family 

member to travel outside normal commuting 

distance for purposes of obtaining the second 

or third medical opinions except in very un­

usual circumstances. 
(f) Medical certification abroad. In cir­

cumstances in which the employee or a fam­

ily member is visiting in another country, or 

a family member resides in another country, 

and a serious health condition develops, the 

employing office shall accept a medical cer­

tification as well as second and third opin­

ions from a health care provider who prac­

tices in that country. Where a certification 

by a foreign health care provider is in a lan­

guage other than English, the employee 

must provide the employing office with a 

written translation of the certification upon 

request. 

825.308 Recertifications for leave taken be­
cause of an employee’s own serious 
health condition or the serious health 
condition of a family member. 

(a) 30-day rule. An employing office may re­

quest recertification no more often than 

every 30 days and only in connection with an 

absence by the employee, unless paragraphs 

(b) or (c) of this section apply. 
(b) More than 30 days. If the medical certifi­

cation indicates that the minimum duration 

of the condition is more than 30 days, an em­

ploying office must wait until that minimum 

duration expires before requesting a recer­

tification, unless paragraph (c) of this sec­

tion applies. For example, if the medical cer­

tification states that an employee will be un­

able to work, whether continuously or on an 

intermittent basis, for 40 days, the employ­

ing office must wait 40 days before request­

ing a recertification. In all cases, an employ­

ing office may request a recertification of a 

medical condition every six months in con­

nection with an absence by the employee. 

Accordingly, even if the medical certifi­

cation indicates that the employee will need 

intermittent or reduced schedule leave for a 

period in excess of six months (e.g., for a life­

time condition), the employing office would 

be permitted to request recertification every 

six months in connection with an absence. 
(c) Less than 30 days. An employing office 

may request recertification in less than 30 

days if: 
(1) The employee requests an extension of 

leave; 
(2) Circumstances described by the pre­

vious certification have changed signifi­

cantly (e.g., the duration or frequency of the 

absence, the nature or severity of the illness, 

complications). For example, if a medical 

certification stated that an employee would 

need leave for one to two days when the em­

ployee suffered a migraine headache and the 

employee’s absences for his or her last two 

migraines lasted four days each, then the in­

creased duration of absence might constitute 

a significant change in circumstances allow­

ing the employing office to request a recer­

tification in less than 30 days. Likewise, if 

an employee had a pattern of using unsched­

uled FMLA leave for migraines in conjunc­

tion with his or her scheduled days off, then 

the timing of the absences also might con­

stitute a significant change in circumstances 

sufficient for an employing office to request 

a recertification more frequently than every 

30 days; or 
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(3) The employing office receives informa­

tion that casts doubt upon the employee’s 

stated reason for the absence or the con­

tinuing validity of the certification. For ex­

ample, if an employee is on FMLA leave for 

four weeks due to the employee’s knee sur­

gery, including recuperation, and the em­

ployee plays in company softball league 

games during the employee’s third week of 

FMLA leave, such information might be suf­

ficient to cast doubt upon the continuing va­

lidity of the certification allowing the em­

ploying office to request a recertification in 

less than 30 days. 
(d) Timing. The employee must provide the 

requested recertification to the employing 

office within the time frame requested by 

the employing office (which must allow at 

least 15 calendar days after the employing 

office’s request), unless it is not practicable 

under the particular circumstances to do so 

despite the employee’s diligent, good faith 

efforts. 
(e) Content. The employing office may ask 

for the same information when obtaining re­

certification as that permitted for the origi­

nal certification as set forth in 825.306. The 

employee has the same obligations to par­

ticipate and cooperate (including providing a 

complete and sufficient certification or ade­

quate authorization to the health care pro­

vider) in the recertification process as in the 

initial certification process. See 825.305(d). As 

part of the information allowed to be ob­

tained on recertification for leave taken be­

cause of a serious health condition, the em­

ploying office may provide the health care 

provider with a record of the employee’s ab­

sence pattern and ask the health care pro­

vider if the serious health condition and need 

for leave is consistent with such a pattern. 
(f) Any recertification requested by the 

employing office shall be at the employee’s 

expense unless the employing office provides 

otherwise. No second or third opinion on re­

certification may be required. 

825.309 Certification for leave taken because 
of a qualifying exigency. 

(a) Active Duty Orders. The first time an 

employee requests leave because of a quali­

fying exigency arising out of the covered ac­

tive duty or call to covered active duty sta­

tus (or notification of an impending call or 

order to covered active duty) of a military 

member (see 825.126(a)), an employing office 

may require the employee to provide a copy 

of the military member’s active duty orders 

or other documentation issued by the mili­

tary which indicates that the military mem­

ber is on covered active duty or call to cov­

ered active duty status, and the dates of the 

military member’s covered active duty serv­

ice. This information need only be provided 

to the employing office once. A copy of new 

active duty orders or other documentation 

issued by the military may be required by 

the employing office if the need for leave be­

cause of a qualifying exigency arises out of a 

different covered active duty or call to cov­

ered active duty status (or notification of an 

impending call or order to covered active 

duty) of the same or a different military 

member; 
(b) Required information. An employing of­

fice may require that leave for any quali­

fying exigency specified in 825.126 be sup­

ported by a certification from the employee 

that sets forth the following information: 
(1) A statement or description, signed by 

the employee, of appropriate facts regarding 

the qualifying exigency for which FMLA 

leave is requested. The facts must be suffi­

cient to support the need for leave. Such 

facts should include information on the type 

of qualifying exigency for which leave is re­

quested and any available written docu­

mentation which supports the request for 

leave; such documentation, for example, may 

include a copy of a meeting announcement 

for informational briefings sponsored by the 

military, a document confirming an appoint­

ment with a counselor or school official, or a 

copy of a bill for services for the handling of 

legal or financial affairs; 
(2) The approximate date on which the 

qualifying exigency commenced or will com­

mence; 
(3) If an employee requests leave because of 

a qualifying exigency for a single, contin­

uous period of time, the beginning and end 

dates for such absence; 
(4) If an employee requests leave because of 

a qualifying exigency on an intermittent or 

reduced schedule basis, an estimate of the 

frequency and duration of the qualifying exi­

gency; 
(5) If the qualifying exigency involves 

meeting with a third party, appropriate con­

tact information for the individual or entity 

with whom the employee is meeting (such as 

the name, title, organization, address, tele­

phone number, fax number, and email ad­

dress) and a brief description of the purpose 

of the meeting; and 
(6) If the qualifying exigency involves Rest 

and Recuperation leave, a copy of the mili­

tary member’s Rest and Recuperation or­

ders, or other documentation issued by the 

military which indicates that the military 

member has been granted Rest and Recuper­

ation leave, and the dates of the military 

member’s Rest and Recuperation leave. 
(c) The Office of Compliance has developed 

an optional form (Form E) for employees’ 

use in obtaining a certification that meets 

FMLA’s certification requirements. (See 

Form E). This optional form reflects certifi­

cation requirements so as to permit the em­

ployee to furnish appropriate information to 

support his or her request for leave because 

of a qualifying exigency. Form E, or another 

form containing the same basic information, 

may be used by the employing office; how­

ever, no information may be required beyond 

that specified in this section. 
(d) Verification. If an employee submits a 

complete and sufficient certification to sup­

port his or her request for leave because of a 

qualifying exigency, the employing office 

may not request additional information from 

the employee. However, if the qualifying exi­

gency involves meeting with a third party, 

the employing office may contact the indi­

vidual or entity with whom the employee is 

meeting for purposes of verifying a meeting 

or appointment schedule and the nature of 

the meeting between the employee and the 

specified individual or entity. The employ­

ee’s permission is not required in order to 

verify meetings or appointments with third 

parties, but no additional information may 

be requested by the employing office. An em­

ploying office also may contact an appro­

priate unit of the Department of Defense to 

request verification that a military member 

is on covered active duty or call to covered 

active duty status (or has been notified of an 

impending call or order to covered active 

duty); no additional information may be re­

quested and the employee’s permission is not 

required. 

825.310 Certification for leave taken to care 
for a covered servicemember (military 
caregiver leave). 

(a) Required information from health care 

provider. When leave is taken to care for a 

covered servicemember with a serious injury 

or illness, an employing office may require 

an employee to obtain a certification com­

pleted by an authorized health care provider 

of the covered servicemember. For purposes 

of leave taken to care for a covered service-

member, any one of the following health care 

providers may complete such a certification: 

(1) A United States Department of Defense 

(‘‘DOD’’) health care provider; 
(2) A United States Department of Vet­

erans Affairs (‘‘VA’’) health care provider; 
(3) A DOD TRICARE network authorized 

private health care provider; 
(4) A DOD non-network TRICARE author­

ized private health care provider; or 
(5) Any health care provider as defined in 

825.125. 
(b) If the authorized health care provider is 

unable to make certain military-related de­

terminations outlined below, the authorized 

health care provider may rely on determina­

tions from an authorized DOD representative 

(such as a DOD recovery care coordinator) or 

an authorized VA representative. An employ­

ing office may request that the health care 

provider provide the following information: 
(1) The name, address, and appropriate con­

tact information (telephone number, fax 

number, and/or email address) of the health 

care provider, the type of medical practice, 

the medical specialty, and whether the 

health care provider is one of the following: 
(i) A DOD health care provider; 
(ii) A VA health care provider; 
(iii) A DOD TRICARE network authorized 

private health care provider; 
(iv) A DOD non-network TRICARE author­

ized private health care provider; or 
(v) A health care provider as defined in 

825.125. 
(2) Whether the covered servicemember’s 

injury or illness was incurred in the line of 

duty on active duty or, if not, whether the 

covered servicemember’s injury or illness ex­

isted before the beginning of the 

servicemember’s active duty and was aggra­

vated by service in the line of duty on active 

duty; 
(3) The approximate date on which the se­

rious injury or illness commenced, or was ag­

gravated, and its probable duration; 
(4) A statement or description of appro­

priate medical facts regarding the covered 

servicemember’s health condition for which 

FMLA leave is requested. The medical facts 

must be sufficient to support the need for 

leave. 
(i) In the case of a current member of the 

Armed Forces, such medical facts must in­

clude information on whether the injury or 

illness may render the covered servicemem­

ber medically unfit to perform the duties of 

the servicemember’s office, grade, rank, or 

rating and whether the member is receiving 

medical treatment, recuperation, or therapy; 
(ii) In the case of a covered veteran, such 

medical facts must include: 
(A) Information on whether the veteran is 

receiving medical treatment, recuperation, 

or therapy for an injury or illness that is the 

continuation of an injury or illness that was 

incurred or aggravated when the covered vet­

eran was a member of the Armed Forces and 

rendered the servicemember medically unfit 

to perform the duties of the servicemember’s 

office, grade, rank, or rating; or 
(B) Information on whether the veteran is 

receiving medical treatment, recuperation, 

or therapy for an injury or illness that is a 

physical or mental condition for which the 

covered veteran has received a U.S. Depart­

ment of Veterans Affairs Service-Related 

Disability Rating (VASRD) of 50 percent or 

greater, and that such VASRD rating is 

based, in whole or in part, on the condition 

precipitating the need for military caregiver 

leave; or 
(C) Information on whether the veteran is 

receiving medical treatment, recuperation, 

or therapy for an injury or illness that is a 

physical or mental condition that substan­

tially impairs the covered veteran’s ability 

to secure or follow a substantially gainful 

occupation by reason of a disability or dis­

abilities related to military service, or would 

do so absent treatment; or 
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(D) Documentation of enrollment in the 

Department of Veterans Affairs Program of 

Comprehensive Assistance for Family Care­

givers. 
(5) Information sufficient to establish that 

the covered servicemember is in need of care, 

as described in 825.124, and whether the cov­

ered servicemember will need care for a sin­

gle continuous period of time, including any 

time for treatment and recovery, and an es­

timate as to the beginning and ending dates 

for this period of time; 
(6) If an employee requests leave on an 

intermittent or reduced schedule basis for 

planned medical treatment appointments for 

the covered servicemember, whether there is 

a medical necessity for the covered service-

member to have such periodic care and an es­

timate of the treatment schedule of such ap­

pointments; 
(7) If an employee requests leave on an 

intermittent or reduced schedule basis to 

care for a covered servicemember other than 

for planned medical treatment (e.g., episodic 

flare-ups of a medical condition), whether 

there is a medical necessity for the covered 

servicemember to have such periodic care, 

which can include assisting in the covered 

servicemember’s recovery, and an estimate 

of the frequency and duration of the periodic 

care. 
(c) Required information from employee and/ 

or covered servicemember. In addition to the 

information that may be requested under 

825.310(b), an employing office may also re­

quest that such certification set forth the 

following information provided by an em­

ployee and/or covered servicemember: 
(1) The name and address of the employing 

office of the employee requesting leave to 

care for a covered servicemember, the name 

of the employee requesting such leave, and 

the name of the covered servicemember for 

whom the employee is requesting leave to 

care; 
(2) The relationship of the employee to the 

covered servicemember for whom the em­

ployee is requesting leave to care; 
(3) Whether the covered servicemember is a 

current member of the Armed Forces, the 

National Guard or Reserves, and the covered 

servicemember’s military branch, rank, and 

current unit assignment; 
(4) Whether the covered servicemember is 

assigned to a military medical facility as an 

outpatient or to a unit established for the 

purpose of providing command and control of 

members of the Armed Forces receiving med­

ical care as outpatients (such as a medical 

hold or warrior transition unit), and the 

name of the medical treatment facility or 

unit; 
(5) Whether the covered servicemember is 

on the temporary disability retired list; 
(6) Whether the covered servicemember is a 

veteran, the date of separation from military 

service, and whether the separation was 

other than dishonorable. The employing of­

fice may require the employee to provide 

documentation issued by the military which 

indicates that the covered servicemember is 

a veteran, the date of separation, and that 

the separation is other than dishonorable. 

Where an employing office requires such doc­

umentation, an employee may provide a 

copy of the veteran’s Certificate of Release 

or Discharge from Active Duty issued by the 

U.S. Department of Defense (DD Form 214) or 

other proof of veteran status. See 

825.127(c)(2). 
(7) A description of the care to be provided 

to the covered servicemember and an esti­

mate of the leave needed to provide the care. 
(d) The Office of Compliance has developed 

an optional form (Form F) for employees’ 

use in obtaining certification that meets 

FMLA’s certification requirements. (See 

Form F). This optional form reflects certifi­

cation requirements so as to permit the em­

ployee to furnish appropriate information to 

support his or her request for leave to care 

for a covered servicemember with a serious 

injury or illness. Form F, or Form WH–385 

(developed by the Department of Labor), or 

another form containing the same basic in­

formation, may be used by the employing of­

fice; however, no information may be re­

quired beyond that specified in this section. 

In all instances the information on the cer­

tification must relate only to the serious in­

jury or illness for which the current need for 

leave exists. An employing office may seek 

authentication and/or clarification of the 

certification under 825.307. However, second 

and third opinions under 825.307 are not per­

mitted for leave to care for a covered serv­

icemember. Additionally, recertifications 

under 825.308 are not permitted for leave to 

care for a covered servicemember. An em­

ploying office may require an employee to 

provide confirmation of covered family rela­

tionship to the seriously injured or ill serv­

icemember pursuant to 825.122(j) of the 

FMLA. 
(e) An employing office requiring an em­

ployee to submit a certification for leave to 

care for a covered servicemember must ac­

cept as sufficient certification, in lieu of the 

Office of Compliance’s optional certification 

form (Form F) or an employing office’s own 

certification form, invitational travel orders 

(ITOs) or invitational travel authorizations 

(ITAs) issued to any family member to join 

an injured or ill servicemember at his or her 

bedside. An ITO or ITA is sufficient certifi­

cation for the duration of time specified in 

the ITO or ITA. During that time period, an 

eligible employee may take leave to care for 

the covered servicemember in a continuous 

block of time or on an intermittent basis. An 

eligible employee who provides an ITO or 

ITA to support his or her request for leave 

may not be required to provide any addi­

tional or separate certification that leave 

taken on an intermittent basis during the 

period of time specified in the ITO or ITA is 

medically necessary. An ITO or ITA is suffi­

cient certification for an employee entitled 

to take FMLA leave to care for a covered 

servicemember regardless of whether the em­

ployee is named in the order or authoriza­

tion. 
(1) If an employee will need leave to care 

for a covered servicemember beyond the ex­

piration date specified in an ITO or ITA, an 

employing office may request that the em­

ployee have one of the authorized health 

care providers listed under 825.310(a) com­

plete the Office of Compliance optional cer­

tification form (Form F) or an employing of­

fice’s own form, as requisite certification for 

the remainder of the employee’s necessary 

leave period. 
(2) An employing office may seek authen­

tication and clarification of the ITO or ITA 

under 825.307. An employing office may not 

utilize the second or third opinion process 

outlined in 825.307 or the recertification 

process under 825.308 during the period of 

time in which leave is supported by an ITO 

or ITA. 
(3) An employing office may require an em­

ployee to provide confirmation of covered 

family relationship to the seriously injured 

or ill servicemember pursuant to 825.122(k) 

when an employee supports his or her re­

quest for FMLA leave with a copy of an ITO 

or ITA. 
(f) An employing office requiring an em­

ployee to submit a certification for leave to 

care for a covered servicemember must ac­

cept as sufficient certification of the 

servicemember’s serious injury or illness 

documentation indicating the 

servicemember’s enrollment in the Depart­

ment of Veterans Affairs Program of Com­

prehensive Assistance for Family Caregivers. 

Such documentation is sufficient certifi­

cation of the servicemember’s serious injury 

or illness to support the employee’s request 

for military caregiver leave regardless of 

whether the employee is the named care­

giver in the enrollment documentation. 
(1) An employing office may seek authen­

tication and clarification of the documenta­

tion indicating the servicemember’s enroll­

ment in the Department of Veterans Affairs 

Program of Comprehensive Assistance for 

Family Caregivers under 825.307. An employ­

ing office may not utilize the second or third 

opinion process outlined in 825.307 or the re­

certification process under 825.308 when the 

servicemember’s serious injury or illness is 

shown by documentation of enrollment in 

this program. 
(2) An employing office may require an em­

ployee to provide confirmation of covered 

family relationship to the seriously injured 

or ill servicemember pursuant to 825.122(k) 

when an employee supports his or her re­

quest for FMLA leave with a copy of such en­

rollment documentation. An employing of­

fice may also require an employee to provide 

documentation, such as a veteran’s Form 

DD–214, showing that the discharge was 

other than dishonorable and the date of the 

veteran’s discharge. 
(g) Where medical certification is re­

quested by an employing office, an employee 

may not be held liable for administrative 

delays in the issuance of military docu­

ments, despite the employee’s diligent, good-

faith efforts to obtain such documents. See 

825.305(b). In all instances in which certifi­

cation is requested, it is the employee’s re­

sponsibility to provide the employing office 

with complete and sufficient certification 

and failure to do so may result in the denial 

of FMLA leave. See 825.305(d). 

825.311 Intent to return to work. 
(a) An employing office may require an 

employee on FMLA leave to report periodi­

cally on the employee’s status and intent to 

return to work. The employing office’s pol­

icy regarding such reports may not be dis­

criminatory and must take into account all 

of the relevant facts and circumstances re­

lated to the individual employee’s leave situ­

ation. 
(b) If an employee gives unequivocal notice 

of intent not to return to work, the employ­

ing office’s obligations under FMLA, as 

made applicable by the CAA, to maintain 

health benefits (subject to COBRA require­

ments or 5 U.S.C. 8905a, whichever is applica­

ble) and to restore the employee cease. How­

ever, these obligations continue if an em­

ployee indicates he or she may be unable to 

return to work but expresses a continuing 

desire to do so. 
(c) It may be necessary for an employee to 

take more leave than originally anticipated. 

Conversely, an employee may discover after 

beginning leave that the circumstances have 

changed and the amount of leave originally 

anticipated is no longer necessary. An em­

ployee may not be required to take more 

FMLA leave than necessary to resolve the 

circumstance that precipitated the need for 

leave. In both of these situations, the em­

ploying office may require that the employee 

provide the employing office reasonable no­

tice (i.e., within two business days) of the 

changed circumstances where foreseeable. 

The employing office may also obtain infor­

mation on such changed circumstances 

through requested status reports. 

825.312 Fitness-for-duty certification. 
(a) As a condition of restoring an employee 

whose FMLA leave was occasioned by the 

employee’s own serious health condition 

that made the employee unable to perform 

the employee’s job, an employing office may 
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have a uniformly-applied policy or practice 

that requires all similarly-situated employ­

ees (i.e., same occupation, same serious 

health condition) who take leave for such 

conditions to obtain and present certifi­

cation from the employee’s health care pro­

vider that the employee is able to resume 

work. The employee has the same obliga­

tions to participate and cooperate (including 

providing a complete and sufficient certifi­

cation or providing sufficient authorization 

to the health care provider to provide the in­

formation directly to the employing office) 

in the fitness-for-duty certification process 

as in the initial certification process. See 
825.305(d). 

(b) An employing office may seek a fitness-

for-duty certification only with regard to the 

particular health condition that caused the 

employee’s need for FMLA leave. The certifi­

cation from the employee’s health care pro­

vider must certify that the employee is able 

to resume work. Additionally, an employing 

office may require that the certification spe­

cifically address the employee’s ability to 

perform the essential functions of the em­

ployee’s job. In order to require such a cer­

tification, an employing office must provide 

an employee with a list of the essential func­

tions of the employee’s job no later than 

with the designation notice required by 

825.300(d), and must indicate in the designa­

tion notice that the certification must ad­

dress the employee’s ability to perform those 

essential functions. If the employing office 

satisfies these requirements, the employee’s 

health care provider must certify that the 

employee can perform the identified essen­

tial functions of his or her job. Following the 

procedures set forth in 825.307(a), the em­

ploying office may contact the employee’s 

health care provider for purposes of clari­

fying and authenticating the fitness-for-duty 

certification. Clarification may be requested 

only for the serious health condition for 

which FMLA leave was taken. The employ­

ing office may not delay the employee’s re­

turn to work while contact with the health 

care provider is being made. No second or 

third opinions on a fitness-for-duty certifi­

cation may be required. 
(c) The cost of the certification shall be 

borne by the employee, and the employee is 

not entitled to be paid for the time or travel 

costs spent in acquiring the certification. 
(d) The designation notice required in 

825.300(d) shall advise the employee if the 

employing office will require a fitness-for-

duty certification to return to work and 

whether that fitness-for-duty certification 

must address the employee’s ability to per­

form the essential functions of the employ­

ee’s job. 
(e) An employing office may delay restora­

tion to employment until an employee sub­

mits a required fitness-for-duty certification 

unless the employing office has failed to pro­

vide the notice required in paragraph (d) of 

this section. If an employing office provides 

the notice required, an employee who does 

not provide a fitness-for-duty certification 

or request additional FMLA leave is no 

longer entitled to reinstatement under the 

FMLA. See 825.313(d). 
(f) An employing office is not entitled to a 

certification of fitness to return to duty for 

each absence taken on an intermittent or re­

duced leave schedule. However, an employing 

office is entitled to a certification of fitness 

to return to duty for such absences up to 

once every 30 days if reasonable safety con­

cerns exist regarding the employee’s ability 

to perform his or her duties, based on the se­

rious health condition for which the em­

ployee took such leave. If an employing of­

fice chooses to require a fitness-for-duty cer­

tification under such circumstances, the em­

ploying office shall inform the employee at 

the same time it issues the designation no­

tice that for each subsequent instance of 

intermittent or reduced schedule leave, the 

employee will be required to submit a fit-

ness-for-duty certification unless one has al­

ready been submitted within the past 30 

days. Alternatively, an employing office can 

set a different interval for requiring a fit-

ness-for-duty certification as long as it does 

not exceed once every 30 days and as long as 

the employing office advises the employee of 

the requirement in advance of the employee 

taking the intermittent or reduced schedule 

leave. The employing office may not termi­

nate the employment of the employee while 

awaiting such a certification of fitness to re­

turn to duty for an intermittent or reduced 

schedule leave absence. Reasonable safety 

concerns means a reasonable belief of signifi­

cant risk of harm to the individual employee 

or others. In determining whether reasonable 

safety concerns exist, an employing office 

should consider the nature and severity of 

the potential harm and the likelihood that 

potential harm will occur. 
(g) If the terms of a collective bargaining 

agreement govern an employee’s return to 

work, those provisions shall be applied. 
(h) Requirements under the Americans 

with Disabilities Act (ADA), as amended and 

as made applicable by the CAA, apply. After 

an employee returns from FMLA leave, the 

ADA requires any medical examination at an 

employing office’s expense by the employing 

office’s health care provider be job-related 

and consistent with business necessity. For 

example, an attorney could not be required 

to submit to a medical examination or in­

quiry just because her leg had been ampu­

tated. The essential functions of an attor­

ney’s job do not require use of both legs; 

therefore such an inquiry would not be job 

related. An employing office may require a 

warehouse laborer, whose back impairment 

affects the ability to lift, to be examined by 

an orthopedist, but may not require this em­

ployee to submit to an HIV test where the 

test is not related to either the essential 

functions of his or her job or to his/her im­

pairment. If an employee’s serious health 

condition may also be a disability within the 

meaning of the ADA, as made applicable by 

the CAA, the FMLA does not prevent the 

employing office from following the proce­

dures for requesting medical information 

under the ADA. 

825.313 Failure to provide certification. 
(a) Foreseeable leave. In the case of foresee­

able leave, if an employee fails to provide 

certification in a timely manner as required 

by 825.305, then an employing office may 

deny FMLA coverage until the required cer­

tification is provided. For example, if an em­

ployee has 15 days to provide a certification 

and does not provide the certification for 45 

days without sufficient reason for the delay, 

the employing office can deny FMLA protec­

tions for the 30-day period following the ex­

piration of the 15-day time period, if the em­

ployee takes leave during such period. 
(b) Unforeseeable leave. In the case of un­

foreseeable leave, an employing office may 

deny FMLA coverage for the requested leave 

if the employee fails to provide a certifi­

cation within 15 calendar days from receipt 

of the request for certification unless not 

practicable due to extenuating cir­

cumstances. For example, in the case of a 

medical emergency, it may not be prac­

ticable for an employee to provide the re­

quired certification within 15 calendar days. 

Absent such extenuating circumstances, if 

the employee fails to timely return the cer­

tification, the employing office can deny 

FMLA protections for the leave following 

the expiration of the 15-day time period until 

a sufficient certification is provided. If the 

employee never produces the certification, 

the leave is not FMLA leave. 
(c) Recertification. An employee must pro­

vide recertification within the time re­

quested by the employing office (which must 

allow at least 15 calendar days after the re­

quest) or as soon as practicable under the 

particular facts and circumstances. If an em­

ployee fails to provide a recertification with­

in a reasonable time under the particular 

facts and circumstances, then the employing 

office may deny continuation of the FMLA 

leave protections until the employee pro­

duces a sufficient recertification. If the em­

ployee never produces the recertification, 

the leave is not FMLA leave. Recertification 

does not apply to leave taken for a quali­

fying exigency or to care for a covered serv­

icemember. 
(d) Fitness-for-duty certification. When re­

quested by the employing office pursuant to 

a uniformly applied policy for similarly-situ­

ated employees, the employee must provide 

medical certification, at the time the em­

ployee seeks reinstatement at the end of 

FMLA leave taken for the employee’s serious 

health condition, that the employee is fit for 

duty and able to return to work (see 

825.312(a)) if the employing office has pro­

vided the required notice (see 825.300(e)); the 

employing office may delay restoration until 

the certification is provided. Unless the em­

ployee provides either a fitness-for-duty cer­

tification or a new medical certification for 

a serious health condition at the time FMLA 

leave is concluded, the employee may be ter­

minated. See also 825.213(a)(3). 

SUBPART D—ENFORCEMENT MECHA­
NISMS 

825.400 Enforcement of FMLA rights, as made 
applicable by the CAA. 

(a) To commence a proceeding, a covered 

employee alleging a violation of the rights 

and protections of the FMLA, made applica­

ble by the CAA, must request counseling by 

the Office of Compliance not later than 180 

days after the date of the alleged violation. 

If a covered employee misses this deadline, 

the covered employee will be unable to ob­

tain a remedy under the CAA. 
(b) The following procedures are available 

under title IV of the CAA for covered em­

ployees who believe that their rights under 

FMLA, as made applicable by the CAA, have 

been violated: 
(1) counseling; 
(2) mediation; and 
(3) election of either— 
(A) a formal complaint, filed with the Of­

fice of Compliance, and a hearing before a 

hearing officer, subject to review by the 

Board of Directors of the Office of Compli­

ance, and judicial review in the United 

States Court of Appeals for the Federal Cir­

cuit; or 
(B) a civil action in a district court of the 

United States. 
(c) Regulations of the Office of Compliance 

describing and governing these procedures 

are found at www.compliance.gov. 
825.401 [Reserved] 
825.402 [Reserved] 
825.403 [Reserved] 
825.404 [Reserved] 

SUBPART E—[RESERVED] 

SUBPART F—SPECIAL RULES APPLICABLE 


TO EMPLOYEES OF SCHOOLS 
825.600 Special rules for school employees, 

definitions. 
(a) Certain special rules apply to employ­

ees of local educational agencies, including 

public school boards and elementary schools 

under their jurisdiction, and private elemen­

tary and secondary schools. The special rules 

do not apply to other kinds of educational 

institutions, such as colleges and univer­

sities, trade schools, and preschools. 

http://www.compliance.gov
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(b) Educational institutions are covered by 

FMLA, as made applicable by the CAA (and 

these special rules). The usual requirements 

for employees to be eligible do apply. 
(c) The special rules affect the taking of 

intermittent leave or leave on a reduced 

leave schedule, or leave near the end of an 

academic term (semester), by instructional 

employees. Instructional employees are those 

whose principal function is to teach and in­

struct students in a class, a small group, or 

an individual setting. This term includes not 

only teachers, but also athletic coaches, 

driving instructors, and special education as­

sistants such as signers for the hearing im­

paired. It does not include, and the special 

rules do not apply to, teacher assistants or 

aides who do not have as their principal job 

actual teaching or instructing, nor does it 

include auxiliary personnel such as coun­

selors, psychologists, or curriculum special­

ists. It also does not include cafeteria work­

ers, maintenance workers, or bus drivers. 
(d) Special rules which apply to restoration 

to an equivalent position apply to all em­

ployees of local educational agencies. 

825.601 Special rules for school employees, 
limitations on intermittent leave. 

(a) Leave taken for a period that ends with 

the school year and begins the next semester 

is leave taken consecutively rather than 

intermittently. The period during the sum­

mer vacation when the employee would not 

have been required to report for duty is not 

counted against the employee’s FMLA leave 

entitlement. An instructional employee who 

is on FMLA leave at the end of the school 

year must be provided with any benefits over 

the summer vacation that employees would 

normally receive if they had been working at 

the end of the school year. 
(1) If an eligible instructional employee 

needs intermittent leave or leave on a re­

duced leave schedule to care for a family 

member with a serious health condition, to 

care for a covered servicemember, or for the 

employee’s own serious health condition, 

which is foreseeable based on planned med­

ical treatment, and the employee would be 

on leave for more than 20 percent of the total 

number of working days over the period the 

leave would extend, the employing office 

may require the employee to choose either 

to: 
(i) Take leave for a period or periods of a 

particular duration, not greater than the du­

ration of the planned treatment; or 
(ii) Transfer temporarily to an available 

alternative position for which the employee 

is qualified, which has equivalent pay and 

benefits and which better accommodates re­

curring periods of leave than does the em­

ployee’s regular position. 
(2) These rules apply only to a leave in­

volving more than 20 percent of the working 

days during the period over which the leave 

extends. For example, if an instructional em­

ployee who normally works five days each 

week needs to take two days of FMLA leave 

per week over a period of several weeks, the 

special rules would apply. Employees taking 

leave which constitutes 20 percent or less of 

the working days during the leave period 

would not be subject to transfer to an alter­

native position. Periods of a particular dura­

tion means a block, or blocks, of time begin­

ning no earlier than the first day for which 

leave is needed and ending no later than the 

last day on which leave is needed, and may 

include one uninterrupted period of leave. 
(b) If an instructional employee does not 

give required notice of foreseeable FMLA 

leave (see 825.302) to be taken intermittently 

or on a reduced leave schedule, the employ­

ing office may require the employee to take 

leave of a particular duration, or to transfer 

temporarily to an alternative position. Al­

ternatively, the employing office may re­

quire the employee to delay the taking of 

leave until the notice provision is met. 

825.602 Special rules for school employees, 
limitations on leave near the end of an 
academic term. 

(a) There are also different rules for in­

structional employees who begin leave more 

than five weeks before the end of a term, less 

than five weeks before the end of a term, and 

less than three weeks before the end of a 

term. Regular rules apply except in cir­

cumstances when: 
(1) An instructional employee begins leave 

more than five weeks before the end of a 

term. The employing office may require the 

employee to continue taking leave until the 

end of the term if— 
(i) The leave will last at least three weeks, 

and 
(ii) The employee would return to work 

during the three-week period before the end 

of the term. 
(2) The employee begins leave during the 

five-week period before the end of a term be­

cause of the birth of a son or daughter; the 

placement of a son or daughter for adoption 

or foster care; to care for a spouse, son, 

daughter, or parent with a serious health 

condition; or to care for a covered service-

member. The employing office may require 

the employee to continue taking leave until 

the end of the term if— 
(i) The leave will last more than two 

weeks, and 
(ii) The employee would return to work 

during the two-week period before the end of 

the term. 
(3) The employee begins leave during the 

three-week period before the end of a term 

because of the birth of a son or daughter; the 

placement of a son or daughter for adoption 

or foster care; to care for a spouse, son, 

daughter, or parent with a serious health 

condition; or to care for a covered service-

member. The employing office may require 

the employee to continue taking leave until 

the end of the term if the leave will last 

more than five working days. 
(b) For purposes of these provisions, aca­

demic term means the school semester, which 

typically ends near the end of the calendar 

year and the end of spring each school year. 

In no case may a school have more than two 

academic terms or semesters each year for 

purposes of FMLA, as made applicable by the 

CAA. An example of leave falling within 

these provisions would be where an employee 

plans two weeks of leave to care for a family 

member which will begin three weeks before 

the end of the term. In that situation, the 

employing office could require the employee 

to stay out on leave until the end of the 

term. 

825.603 Special rules for school employees, 
duration of FMLA leave. 

(a) If an employee chooses to take leave for 

periods of a particular duration in the case 

of intermittent or reduced schedule leave, 

the entire period of leave taken will count as 

FMLA leave. 
(b) In the case of an employee who is re­

quired to take leave until the end of an aca­

demic term, only the period of leave until 

the employee is ready and able to return to 

work shall be charged against the employee’s 

FMLA leave entitlement. The employing of­

fice has the option not to require the em­

ployee to stay on leave until the end of the 

school term. Therefore, any additional leave 

required by the employing office to the end 

of the school term is not counted as FMLA 

leave; however, the employing office shall be 

required to maintain the employee’s group 

health insurance and restore the employee to 

the same or equivalent job including other 

benefits at the conclusion of the leave. 

825.604 Special rules for school employees, 
restoration to an equivalent position. 

The determination of how an employee is 

to be restored to an equivalent position upon 

return from FMLA leave will be made on the 

basis of ‘‘established school board policies 

and practices, private school policies and 

practices, and collective bargaining agree­

ments.’’ The ‘‘established policies’’ and col­

lective bargaining agreements used as a 

basis for restoration must be in writing, 

must be made known to the employee prior 

to the taking of FMLA leave, and must 

clearly explain the employee’s restoration 

rights upon return from leave. Any estab­

lished policy which is used as the basis for 

restoration of an employee to an equivalent 

position must provide substantially the same 

protections as provided in the FMLA, as 

made applicable by the CAA, for reinstated 

employees. See 825.215. In other words, the 

policy or collective bargaining agreement 

must provide for restoration to an equiva­

lent position with equivalent employment 

benefits, pay, and other terms and conditions 

of employment. For example, an employee 

may not be restored to a position requiring 

additional licensure or certification. 

SUBPART G—EFFECT OF OTHER LAWS, 
EMPLOYING OFFICE PRACTICES, AND 
COLLECTIVE BARGAINING AGREE­
MENTS ON EMPLOYEE RIGHTS UNDER 
THE FMLA, AS MADE APPLICABLE BY 
THE CAA. 

825.700 Interaction with employing office’s 
policies. 

(a) An employing office must observe any 

employment benefit program or plan that 

provides greater family or medical leave 

rights to employees than the rights estab­

lished by the FMLA. Conversely, the rights 

established by the FMLA, as made applicable 

by the CAA, may not be diminished by any 

employment benefit program or plan. For ex­

ample, a provision of a collective bargaining 

agreement (CBA) which provides for rein­

statement to a position that is not equiva­

lent because of seniority (e.g., provides lesser 

pay) is superseded by FMLA. If an employing 

office provides greater unpaid family leave 

rights than are afforded by FMLA, the em­

ploying office is not required to extend addi­

tional rights afforded by FMLA, such as 

maintenance of health benefits (other than 

through COBRA or 5 U.S.C. 8905a, whichever 

is applicable), to the additional leave period 

not covered by FMLA. 

(b) Nothing in the FMLA, as made applica­

ble by the CAA, prevents an employing office 

from amending existing leave and employee 

benefit programs, provided they comply with 

FMLA, as made applicable by the CAA. How­

ever, nothing in the FMLA, as made applica­

ble by the CAA, is intended to discourage 

employing offices from adopting or retaining 

more generous leave policies. 

825.701 [Reserved] 
825.702 Interaction with anti-discrimination 

laws, as applied by section 201 of the 
CAA. 

(a) Nothing in FMLA modifies or affects 

any applicable law prohibiting discrimina­

tion on the basis of race, religion, color, na­

tional origin, sex, age, or disability (e.g., 

Title VII of the Civil Rights Act of 1964, as 

amended by the Pregnancy Discrimination 

Act and as made applicable by the CAA). 

FMLA’s legislative history explains that 

FMLA is ‘‘not intended to modify or affect 

the Rehabilitation Act of 1973, as amended, 

the regulations concerning employment 

which have been promulgated pursuant to 

that statute, or the Americans with Disabil­

ities Act of 1990 [as amended] or the regula­

tions issued under that act. Thus, the leave 

provisions of the [FMLA] are wholly distinct 
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from the reasonable accommodation obliga­

tions of employers covered under the [ADA] 

. . . or the Federal government itself. The 

purpose of the FMLA, as applied by the CAA, 

is to make leave available to eligible em­

ployees and [employing offices] within its 

coverage, and not to limit already existing 

rights and protection.’’ S. Rep. No. 3, 103d 

Cong., 1st Sess. 38 (1993). An employing office 

must therefore provide leave under which­

ever statutory provision provides the greater 

rights to employees. When an employer vio­

lates both FMLA and a discrimination law, 

an employee may be able to recover under ei­

ther or both statutes (double relief may not 

be awarded for the same loss; when remedies 

coincide a claimant may be allowed to uti­

lize whichever avenue of relief is desired. 

Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 

445 (D.C. Cir. 1976), cert. denied, 434 U.S. 1086 

(1978). 
(b) If an employee is a qualified individual 

with a disability within the meaning of the 

Americans with Disabilities Act (ADA), the 

employing office must make reasonable ac­

commodations, etc., barring undue hardship, 

in accordance with the ADA. At the same 

time, the employing office must afford an 

employee his or her FMLA rights. ADA’s 

‘‘disability’’ and FMLA’s ‘‘serious health con­
dition’’ are different concepts, and must be 

analyzed separately. FMLA entitles eligible 

employees to 12 weeks of leave in any 12-

month period due to their own serious health 

condition, whereas the ADA allows an inde­

terminate amount of leave, barring undue 

hardship, as a reasonable accommodation. 

FMLA requires employing offices to main­

tain employees’ group health plan coverage 

during FMLA leave on the same conditions 

as coverage would have been provided if the 

employee had been continuously employed 

during the leave period, whereas ADA does 

not require maintenance of health insurance 

unless other employees receive health insur­

ance during leave under the same cir­

cumstances. 
(c)(1) A reasonable accommodation under 

the ADA might be accomplished by providing 

an individual with a disability with a part-

time job with no health benefits, assuming 

the employing office did not ordinarily pro­

vide health insurance for part-time employ­

ees. However, FMLA would permit an em­

ployee to work a reduced leave schedule 

until the equivalent of 12 workweeks of leave 

were used, with group health benefits main­

tained during this period. FMLA permits an 

employing office to temporarily transfer an 

employee who is taking leave intermittently 

or on a reduced leave schedule to an alter­

native position, whereas the ADA allows an 

accommodation of reassignment to an equiv­

alent, vacant position only if the employee 

cannot perform the essential functions of the 

employee’s present position and an accom­

modation is not possible in the employee’s 

present position, or an accommodation in 

the employee’s present position would cause 

an undue hardship. The examples in the fol­

lowing paragraphs of this section dem­

onstrate how the two laws would interact 

with respect to a qualified individual with a 

disability. 
(2) A qualified individual with a disability 

who is also an eligible employee entitled to 

FMLA leave requests 10 weeks of medical 

leave as a reasonable accommodation, which 

the employing office grants because it is not 

an undue hardship. The employing office ad­

vises the employee that the 10 weeks of leave 

is also being designated as FMLA leave and 

will count towards the employee’s FMLA 

leave entitlement. This designation does not 

prevent the parties from also treating the 

leave as a reasonable accommodation and re­

instating the employee into the same job, as 

required by the ADA, rather than an equiva­

lent position under FMLA, if that is the 

greater right available to the employee. At 

the same time, the employee would be enti­

tled under FMLA to have the employing of­

fice maintain group health plan coverage 

during the leave, as that requirement pro­

vides the greater right to the employee. 
(3) If the same employee needed to work 

part-time (a reduced leave schedule) after re­

turning to his or her same job, the employee 

would still be entitled under FMLA to have 

group health plan coverage maintained for 

the remainder of the two-week equivalent of 

FMLA leave entitlement, notwithstanding 

an employing office policy that part-time 

employees do not receive health insurance. 

This employee would be entitled under the 

ADA to reasonable accommodations to en­

able the employee to perform the essential 

functions of the part-time position. In addi­

tion, because the employee is working a 

part-time schedule as a reasonable accom­

modation, the FMLA’s provision for tem­

porary assignment to a different alternative 

position would not apply. Once the employee 

has exhausted his or her remaining FMLA 

leave entitlement while working the reduced 

(part-time) schedule, if the employee is a 

qualified individual with a disability, and if 

the employee is unable to return to the same 

full-time position at that time, the employee 

might continue to work part-time as a rea­

sonable accommodation, barring undue hard­

ship; the employee would then be entitled to 

only those employment benefits ordinarily 

provided by the employing office to part-

time employees. 
(4) At the end of the FMLA leave entitle­

ment, an employing office is required under 

FMLA to reinstate the employee in the same 

or an equivalent position, with equivalent 

pay and benefits, to that which the employee 

held when leave commenced. The employing 

office’s FMLA obligations would be satisfied 

if the employing office offered the employee 

an equivalent full-time position. If the em­

ployee were unable to perform the essential 

functions of that equivalent position even 

with reasonable accommodation, because of 

a disability, the ADA may require the em­

ploying office to make a reasonable accom­

modation at that time by allowing the em­

ployee to work part-time or by reassigning 

the employee to a vacant position, barring 

undue hardship. 
(d)(1) If FMLA entitles an employee to 

leave, an employing office may not, in lieu of 

FMLA leave entitlement, require an em­

ployee to take a job with a reasonable ac­

commodation. However, ADA may require 

that an employing office offer an employee 

the opportunity to take such a position. An 

employing office may not change the essen­

tial functions of the job in order to deny 

FMLA leave. See 825.220(b). 
(2) An employee may be on a workers’ com­

pensation absence due to an on-the-job in­

jury or illness which also qualifies as a seri­

ous health condition under FMLA. The 

workers’ compensation absence and FMLA 

leave may run concurrently (subject to prop­

er notice and designation by the employing 

office). At some point the health care pro­

vider providing medical care pursuant to the 

workers’ compensation injury may certify 

the employee is able to return to work in a 

light duty position. If the employing office 

offers such a position, the employee is per­

mitted but not required to accept the posi­

tion. See 825.220(d). As a result, the employee 

may no longer qualify for payments from the 

workers’ compensation benefit plan, but the 

employee is entitled to continue on unpaid 

FMLA leave either until the employee is 

able to return to the same or equivalent job 

the employee left or until the 12-week FMLA 

leave entitlement is exhausted. See 825.207 

(e). If the employee returning from the work­

ers’ compensation injury is a qualified indi­

vidual with a disability, he or she will have 

rights under the ADA. 

(e) If an employing office requires certifi­

cations of an employee’s fitness for duty to 

return to work, as permitted by FMLA under 

a uniform policy, it must comply with the 

ADA requirement that a fitness for duty 

physical be job-related and consistent with 

business necessity. 

(f) Under Title VII of the Civil Rights Act 

of 1964, as amended by the Pregnancy Dis­

crimination Act, and as made applicable by 

the CAA, an employing office should provide 

the same benefits for women who are preg­

nant as the employing office provides to 

other employees with short-term disabil­

ities. Because Title VII does not require em­

ployees to be employed for a certain period 

of time to be protected, an employee em­

ployed for less than 12 months by the em­

ploying office (and, therefore, not an ‘‘eligi­

ble’’ employee under FMLA, as made appli­

cable by the CAA) may not be denied mater­

nity leave if the employing office normally 

provides short-term disability benefits to 

employees with the same tenure who are ex­

periencing other short-term disabilities. 

(g) Under the Uniformed Services Employ­

ment and Reemployment Rights Act of 1994 

(USERRA), 38 U.S.C. 4301, et seq., veterans 

are entitled to receive all rights and benefits 

of employment that they would have ob­

tained if they had been continuously em­

ployed. Therefore, under USERRA, a return­

ing servicemember would be eligible for 

FMLA leave if the months and hours that he 

or she would have worked for the civilian 

employing office during the period of ab­

sence due to or necessitated by USERRA-

covered service, combined with the months 

employed and the hours actually worked, 

meet the FMLA eligibility threshold of 12 

months of employment and the hours of 

service requirement. See 825.110(b)(2)(i) and 

(c)(2) and 825.802(c). 

(h) For further information on Federal 

antidiscrimination laws applied by section 

201 of the CAA (2 U.S.C. 1311), including Title 

VII, the Rehabilitation Act, and the ADA, in­

dividuals are encouraged to contact the Of­

fice of Compliance. 

ENDNOTES 

1. In contrast, the committee report ac­

companying the bill containing the ADA 

Amendments Act of 2008 complied with sec­

tion 102(b)(3) of the CAA and contained a pro­

vision that indicated an intent to apply the 

ADA Amendments to the legislative branch. 

Committee on Education and Labor, H.Rpt. 

110–730 §VII (June 23, 2008). 

2. By regulation, the Board can require em­

ploying offices to provide the additional 

rights and protections for servicemembers 

and their families added to the FMLA since 

1996. This is because, unlike executive 

branch agencies, the rulemaking power of 

the Board (after Congressional approval) is 

‘‘an exercise of the rulemaking power of the 

House of Representatives and the Senate’’ 

under the Constitution. 2 U.S.C. § 1431(1). The 

rulemaking power of Congress under the 

Constitution, U.S. Const. Art. 1, § 5, cl. 2, is 

a ‘‘broad grant of authority’’ that allows 

each house of Congress to determine its own 

internal rules bounded only by ‘‘constitu­

tional restraints and fundamental rights.’’ 

Consumers Union of U.S., Inc. v. Periodical 

Correspondents’ Ass’n, 515 F.2d 1341, 1343 (D.C. 

Cir. 1975); United States v. Ballin, 144 U.S. 1, 5 

(1892). 



form A

SECTION I: For Completion by the EMPLOYING OFFICE

SECTION II: For Completion by the EMPLOYEE

SECTION III: For Completion by the HEALTH CARE PROVIDES

Office of Compliance 
advancing safety, health, and workplace rights in the legislative branch 

 
Certification of Health Care Provider 
for Employee's Serious Health Condition 
(Family and Medical Leave Act, as made applicable 
by the Congressional Accountability Act) 

 

 
 

 
 

INSTRUCTIONS to the EMPLOYING OFFICE: The Family and Medical Leave Act (FMLA), as made 
applicable by the Congressional Accountability Act (CAA), provides that an employing office may require an 
employee seeking FMLA protections because of a need for leave due to a serious health condition to submit a 
medical certification issued by the employee's health care provider. Please complete Section I before giving this 
form to your employee. Your response is voluntary. While you are not required to use this form, you may not ask 
the employee to provide more information than allowed under the FMLA regulations issued by the Office of 
Compliance (OOC) Board of Directors (the Board) at 825.306 825.308. Employing offices must generally maintain 
records and documents relating to medical certifications, recertifications,  or medical histories of employees created 
for FMLA purposes as confidential medical records in separate files/records from the usual personnel files, if the 
Americans with Disabilities Act and/or the Genetic Information Nondiscrimination  Act apply, as made applicable by 
the CAA. 

 
Employing office name and contact:  

 
Employee's job title:    

 
Regular work schedule:  

 
Employee's essential job functions:  

 
 

 

 
Check if job description  is attached: O 

 
 

 
 

INSTRUCTIONS to the EMPLOYEE:  Please complete Section II before giving this form to your medical 
provider. The FMLA, as made applicable by the CAA, permits an employing office to require that you submit a 
timely, complete, and sufficient medical certification to support a request for FMLA leave due to your own serious 
health condition.  If requested by your employing office, your response is required to obtain or retain the benefit of 
FMLA protections. Failure to provide a complete and sufficient medical certification may result in a denial of your 
FMLA request. OOC regulations at 825.313.Your employing office must give you at least 15 calendar days to return 
this form. OOC regulations  at 825.305(b). 

 
Your Name: ,,.,   ,        

Firs.t Middle Last 

 
 

 
 

INSTRUCTIONS to the HEALTH CARE PROVIDER: Your patient has requested leave under the FMLA, as 
made applicable by the CAA. Answer, fully and completely, all applicable parts. Several questions seek a response 
as to the frequency or duration of a condition, treatment, etc. Your answer should be your best estimate based upon 
your medical knowledge, experience, and examination of the patient. Be as specific as you can; terms such as 
"lifetime,  "unknown," or ''indeterminate" may not be sufficient to determine FMLA coverage. Limit your 
responses to the condition for which the employee is seeking leave. Do not provide information about genetic tests 
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PART A: MEDICAL FACTS
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as defined in 29 C.F.R §I 635.3(f), genetic services, as defined in 29 C.F.R. §1635.3(e), or the manifestation of 
disease or disorder in the employee's family members, 29 C.F.R. §1635.3(b). Please be sure to sign the form on the 
last page. 

 
Provider s name and business address:  

 
Type of practice I Medical specialty:   

Telephone:   Fax: ( )       

 
 

 
1. Approximate date condition commenced:                                  

Probable duration of condition:     

Mark below as applicable: 

Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility? 
D No Yes If so, dates of admission: 

 
 

 
Date(s) you treated the patient for condition: 

 
 

 
Will the patient need to have treatment visits at least twice per year due to the condition? 0 No D Yes 

Was medication, other than over the counter medication, prescribed? [] No    D Yes 

Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist)? 
D No 0 Yes If so, state the nature of such treatments and expected duration of treatment: 

 
 

 
2. Is the medical condition pregnancy? No D Yes If so, expected delivery date:    

 
3. Use the information provided by the employing office in Section I to answer this question. If the employing 

office fails to provide a list of the employee's essential functions or a job description, answer these questions 
based upon the employee's own description of his/her job functions. 

 
Is the employee unable to perform any of his/her job functions due to the condition: D No Yes 

 
If so, identify the job functions the employee is unable to perform: 

 
  

 
4. Describe other relevant medical facts, if any, related to the condition for which the employee seeks leave (such 

medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use of 
specialized  equipment): 
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PART R: AMOUNT OF LEAVE NEEDED

ADDITIONAL INFORMATION: IDENTIFY QUESTION NUMBER WITH    YOUR ADDITIONAL ANSWER.

 
 

 
 

 

 
 

 

 
 

 
 

5. Will the employee be incapacitated for a single continuous period of time due to his/her medical condition, 
including any time for treatment and recovery? D No D Yes 

 
If so, estimate the beginning and ending dates for the period of incapacity:  

 
6. Will the employee need to attend follow up treatment appointments or work part time or on a reduced schedule 

because  of the employee's medical  condition? D No D Yes 
 

If so, are the treatments or the reduced number of hours of work medically necessary? D No D Yes 
 

Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time required for 
each appointment, including any recovery period: 

 
 

 

 
Estimate the part time or reduced work schedule the employee needs, if any: 

 

  hour(s) per day; days per week from through  
 
 

7. Will the condition cause episodic flare ups periodically preventing the employee from performing his/her job 
functions? D No 0 Yes 

 
Is it medically necessary for the employee to be absent from work during the flare ups?   0 No   0 Yes 

 
If so, explain:    

 
 

 

 
Based upon the patient's medical history and your knowledge of the medical condition, estimate the frequency of 
flare ups and the duration of related incapacity that the patient may have over the next 6 months (e.g., 1 episode 
every 3 months lasting  1 2 days): 

 
Frequency: times per  week(s) month(s) 

Duration: hours or day(s) per episode 
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Signature of Health Care Provider Date
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Date 
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SECTION I: For Completion by the EMPLOYING OFFICE

SECTION IS: For Completion by the EMPLOYEE

Form B

First Middle Last

First Middle Last

 

Offi ce of Compliance 
advancing safety. health, and workplace rights m the legislative branch 

 
Certification of Health Care Provider 
for Family Member's Serious Health 
Condition 
(Family and Medical Leave Act, as made applicable 
by the Congressional Accountability Act) 

 
 

 
 

 
 

 
INSTRUCTIONS to the EMPLOYING OFFICE: The Family and Medical Leave Act (FMLA), as made 
applicable by the Congressional Accountability Act (CAA), provides that an employing office may require an 
employee seeking FMLA protections because of a need for leave to care for a covered family member with a serious 
health condition to submit a medical certification issued by the health care provider of the covered family member. 
Please complete Section I before giving this fonn to your employee. Your response is voluntary. While you are not 
required to use this form, you may not ask the employee to provide more infonnation than allowed under the FMLA 
regulations issued by the Office of Compliance (OOC) Board of Directors (the Board) at 825.306 825.308. 
Employing offices must generally maintain records and documents relating to medical certifications, recertifications, 
or medical histories of employees' family members created for FMLA purposes as confidential medical records in 
separate files/records from the usual personnel  files, if the Americans with Disabilities Act and/or the Genetic 
Information Nondiscrimination  Act apply, as made applicable by the CAA. 

 
Employing office name and contact:  

 
 

 

 
 

INSTRUCTIONS to the EMPLOYEE: Please complete Section II before giving this fonn to your family member 
or his/her medical provider. The FMLA, as made applicable by the CAA, pennits an employing office to require that 
you submit a timely, complete, and sufficient medical certification to support a request for FMLA leave to care for a 
covered family member with a serious health condition. Ifrequested by your employing office, your response is 
required to obtain or retain the benefit of FMLA protections. Failure to provide a complete and sufficient medical 
certification may result in a denial of your FMLA request. OOC regulations at 825.313. Your employing office must 
give you at least 15 calendar days to return this fonn to your employing office. OOC regulations at 825.305(b). 

 
Your Name:  

Name  of family member  for whom you will provide care: ::: : : : : : : : ; ,  
 
 

Relationship of family member to you:  
 

If family member is your son or daughter, date of birth: .  

Describe care you will provide to your family member and estimate leave needed to provide care: 
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SECTION III:For Completion by the HEALTH CARE PROVIDE!

PART A: MEDICAL FACTS

 

Employee Signature Date 
 
 

 
 

INSTRUCTIONS to the HEALTH CARE PROVIDER: The employee listed above has requested leave under 
the FMLA, as made applicable by the CAA, to care for your patient. Answer, fully and completely, all applicable 
parts below. Several questions seek a response as to the frequency or duration of a condition, treatment, etc. Your 
answer should be your best estimate based upon your medical knowledge, experience, and examination of the 
patient. Be as specific as you can; terms such as "lifetime," "unknown," or "indeterminate  may not be sufficient to 
determine FMLA coverage. Limit your responses to the condition for which the patient needs leave. Do not provide 
information about genetic tests as defined in 29 C.F.R §!635.3(f), or genetic services, as defined in 29 C.F.R. 
§I 635.3(e). Page 3 provides space for additional information, should you need it. Please be sure to sign the form on 
the last page. 

 
Provider's name and business address:  

Type of practice I Medical specialty:    

Telephone:   Fax: ( )       
 
 

 
 

I . Approximate date condition commenced:  

Probable   duration   of   condition:  

Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility? 

D No   D Yes If so, dates of admission:  
 

Date(s) you treated the patient for condition:    

Was medication, other than over the counter medication, prescribed? 0 No D Yes 

Will the patient need to have treatment visits at least twice per year due to the condition?  IJ No   11 Yes 

Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist)? 

D No   D Yes If so, state the nature of such treatments and expected duration of treatment: 

 
 
 

 

 
 

 

 
2. Is the medical condition pregnancy? D No D Yes If so, expected delivery date:  

 
3. Describe other relevant medical facts, if any, related to the condition for which the patient needs care (such 

medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use of 
specialized  equipment): 
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PART B: AMOUNT OF CARE NEEDED:

 
 

 

 
 

 

 

   When answering these questions, keep in mind that your 
patient's need for care by the employee seeking leave may include assistance with basic medical, hygienic, 
nutritional, safety or transportation needs, or the provision of physical or psychological care: 

 
4. Will the patient be incapacitated for a single continuous period of time, including any time for treatment and 

recovery? D No 0 Yes 
 

Estimate the beginning and ending dates for the period of incapacity:    

During this time, will the patient need care? D No D Yes 

Explain the care needed by the patient and why such care is medically necessary:  
 
 

 

 
 

 

 
 

 

 
 

 

 
 

  

 

5. Will the patient require follow up treatments, including any time for recovery? 0 No D Yes 
 

Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time required for 
each appointment, including any recovery period: 

 
 

 
Explain the care needed by the patient, and why such care is medically necessary:  

 
 

 

 
6. Will the patient require care on an intermittent or reduced schedule basis, including any time for recovery? 

O No D Yes 
 

Estimate the hours the patient needs care on an intem1ittent basis, if any: 
 

  hour(s) per day; days per week from through  

Explain the care needed by the patient, and why such care is medically necessary:  
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ADDITIONAL. INFORMATION: IDENTIFY QUESTION NUMBER WITH YOUR ADDITIONAL   ANSWER.

 
7. Will the condition cause episodic flare ups periodically  preventing the patient from participating in normal daily 

activities? D No D Yes 
 

Based upon the patient's medical history and your knowledge of the medical condition, estimate the frequency of 
flare ups and the duration of related incapacity that the patient may have over the next 6 months (e.g., l episode 
every 3 months lasting 1 2 days): 

 
Frequency: times per  week(s) month(s) 

Duration: hours or day{s) per episode 

Does the patient need care during these flare ups? D No D Yes 
 

Explain the care needed by the patient, and why such care is medically necessary:  
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Signature of Health Care Provider Date: 
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Form C

 

Offi ce of Compliance 
advancing safety, health, and workplace rights in the legislative branch 

 
Notice of Eligibility Rights and 
Responsibilities 
(Family and Medical Leave Act, as made applicable 
by the Congressional Accountability Act) 

 

 
 

In general, to be eligible a covered employee must have worked for an employing office for at least 12 months and 
have worked at least 1,250 hours in the 12 months preceding the leave. While use of this form by employing offices 
is optional, a fully completed form provides employees with the information required by the FMLA regulations 
issued by the Office of Compliance (OOC) Board of Directors (the Board) at 825.300(b), which must be provided 
within five business days of the employee notifying the employing office of the need for FMLA leave. Part B 
provides employees with information regarding their rights and responsibilities for taking FMLA leave, as required 
by the Board s FMLA regulations at 825.300(b), (c). 

 
[Part A    NOTICE  OF ELIG IBI LITYJ 

 
TO:    

Employee 

 
FROM: 

 
 
Emplo)ing Offi Rcpreso,•mt1ve  

 

DATE:      
 

On , you informed us that you needed leave beginning on for: 
 

D    The birth of a child, or placement of a child with you for adoption or foster care; 
 

D   Your own serious health condition; 
 

D   Because you are needed to care for your D spouse; D child; D parent due to his/her serious health condition. 
 

Because of a qualifying exigency arising out of the fact that your D spouse; D son or daughter; [J parent is on 
covered active duty or call to covered active duty status with the Armed Forces. 

 
D   Because you are the [J spouse; D son or daughter;  D parent;  D next of kin of a covered servicemember with a 

serious injury or illness. 
 

This Notice is to inform you that you: 
 

Are eligible for FMLA leave (See Part B below for Rights and Responsibilities) 
 

D    Are not eligible for FMLA leave, because (only one reason need be checked, although you may not be eligible 
for other reasons): 

D   You have not met the FMLA's  12 month length of service requirement. As of the first date ofrequested 
leave, you will have worked approximately months towards this requirement. 

D   You have not met the FMLA 's I ,250 hours worked requirement. 
 
 

If you have any questions, contact: or view the                               
FMLA poster located in      
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!PART B RIGHTS AND RESPONSIBI LITIES FOR TAKING FMLA LEAVE! 

 
As explained in Part A, you meet the eligibility requirements for taking FMLA leave and still have FMLA leave 
available in the applicable 12 month period. However, in order for us to determ ine whether you r absence 
qualifies as FMLA leave, you must retu rn the following information to us by  
(If a certification is requested, employing offices must allow at least 15 calendar days from receipt of this notice; 
additional time may be required in some circumstances.) Ifsufficient information is not provided in a timely 
manner, your leave may be denied. 

 
D Sufficient certification to support your request for FMLA leave. A certification form that sets forth the 

information necessary to support your request is/_ is not enclosed. 
 

D Sufficient documentation to establish the required relationship between you and your family member. 
 

D Other information needed (such as documentation for military family leave):  
 
 

 

 
 

 

 
C  No additional information requested 

 
 
 

If you r leave does qualify as FMLA leave, you will have the following responsibilities while on FMLA leave 
(only checked blanks apply): 

 
0    Contact at to make arrangements to 

continue to make your share of the premium payments on your health insurance to maintain health benefits 
while you are on leave. You have a minimum 30 day (or, indicate longer period, if applicable) grace period in 
which to make premium payments. If payment is not made timely, your group health insurance may be 
cancelled, provided we notify you in writing at least 15 days before the date that your health coverage will 
lapse, or, at our option, we may pay your share of the premiums during FMLA leave, and recover these 
payments from you upon your return to work. 

 
D You will be required to use your available paid sick, vacation, and/or _other leave during your 

FMLA absence. This means that you will receive your paid leave and the leave will also be considered 
protected FMLA leave and counted against your FMLA leave entitlement. 

 
D Due to your status within the company, you are considered a "key employee" as defined in the FMLA. As a 

"key employee," restoration to employment may be denied following FMLA leave on the grounds that such 
restoration will cause substantial and grievous econom ic injury to us. We _have/_ have not detennined 
that restoring you to employment at the conclusion of FMLA leave will cause substantial and grievous 
economic harm to us. 

 
D While on leave you will be requ ired to furnish us with periodic reports of your status and intent to return to work 

every . (Indicate interval of periodic reports, as appropriate for the particular 
leave situation). 

 
If the circumsta nces of you r leave change, and you are able to retu rn to work earlier than the date indicated 
on this form, you will be req uired to notify us at least two workdays prior to the date you intend to report for 
work. 

 
Ifyou r leave does qualify as FMLA leave you will have the following rights while on FMLA leave: 

 
• You have a right under the FMLA for up to 12 weeks of unpaid leave in a 12 month period calculated as: 
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D the calendar year (Jan uary  December). 

 
D a fixed leave year based on.  

l] the 12 month period measured forward from the date of your first FMLA leave usage. 

D a "rolling" 12 month period measured backward from the date of any FMLA leave usage. 
 

• You have a right under the FMLA for up to 26 weeks of unpaid leave in a single 12 month period to care 
for a covered servicemember with a serious injury or illness. This single 12 month period commenced on 

 
 

 
• Your health benefits must be maintained during any period of unpaid leave under the same conditions as if 

you continued to work. 
 

• You must be reinstated to the same or an equivalent job with the same pay, benefits, and terms and 
conditions of employment on your return from FMLA protected leave. (If your leave extends beyond the 
end of your FMLA entitlement, you do not have return rights under FMLA.) 

 
• Ifyou do not return to work following FMLA leave for a reason other than: l ) the continuation, recurrence, 

or onset of a serious health condition which would entitle you to FMLA leave; 2) the continuation, 
recurrence, or onset of a covered servicemember's serious injury or illness which would entitle you to 
FMLA leave; or 3) other circumstances beyond your control, you may be required to reim burse us for our 
share of health insurance premiums paid on your behalf during your FMLA leave. 

 
• If we have not informed you above that you must use accrued paid leave while taking your unpaid FMLA 

leave entitlement, you have the right to have sick, vacation, and/or other leave run 
concurrently with your unpaid leave entitlement, provided you meet any applicable requirements of the 
leave policy. Applicable conditions related to the substitution of paid leave are referenced or set forth 
below. Ifyou do not meet the requirements for taking paid leave, you remain entitled to take unpaid FMLA 
leave. 

 
D For a copy of conditions applicable to sick/vacation/other leave usage please refer to 

  available at:  
 

D Applicable conditions for use of paid leave:  
 
 

 

 
 

 

 
 

 

 
 

  

 
 

Once we obtain the information from you as specified above, we will inform you, within 5 business days, 
whether you r leave will be designated as FMLA leave and count towards you r FMLA leave entitlement. If 
you have any questions, please do not hesitate to contact: at 
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To:

Form D

advancing safety, health, and workplace rights m the legislative branch 
 

Designation Notice 
(Family and Medical Leave Act, as made applicable by the 
Congressional Accountability Act) 

 
 

 

 
 

Leave covered under the Family and Medical Leave Act (FMLA), as made applicable by the Congressional 
Accou ntability Act (CAA), m ust be designated as FMLA protected and the employing office m ust inform the 
employee of the amount of leave that will be cou nted against the employee s FMLA leave entitlement. In 
order to determine whether leave is covered u nder the FMLA, the em ploying office may request that the 
leave be supported by a certification. If the certification is incom plete or insufficient, the employing office 
m ust state in writing what additional information is necessary to make the certification com plete and 
sufficient. While use of this form by employing offices is optional, a fully completed form provides an easy 
method of providing employees with the written information required by the regulations issued by the Office 
of Com pliance (OOC) Boa rd of Directors (the Boa rd) at 825.300(d), 825.301, and 825.305(c). 

 
 

 
Date:     

 
We have reviewed your request for leave under the FMLA and any supporting documentation that you have 
provided. We received your most recent information on  and decided: 

 
 

 

You r FMLA leave req uest is approved. All leave taken for this reason will be designated as FMLA leave. 
 

 
The FMLA req uires that you notify us as soon as practica ble if dates of sched uled leave change or are 
extended, or were initially unknown. Based on the information you have provided to date, we are providing 
the following information about the amount of time that will be cou nted against your leave entitlement: 

 
Provided there is no deviation from your anticipated leave schedule, the following number of hours, days, or 
weeks will be counted against your leave entitlement:  

Because the leave you will need will be unscheduled, it is not possible to provide the hours, days, or weeks 
that will be counted against your FMLA entitlement at this time. You have the right to request this 
information once in a 30 day period (if leave was taken in the 30 day period). 

Please be advised (check if applica ble): 
   You have requested to use paid leave during your FMLA leave. Any paid leave taken for this reason will 

count against your FMLA leave entitlement. 

   We are requiring you to substitute or use paid leave during your FMLA leave. 

You will be required to present a fitness for duty certificate to be restored to employment. Ifsuch certification 
is not timely received, your return to work may be delayed until certification is provided. A list of the essential 
functions of your position  is      is not attached. If attached, the fitness for duty certification must       
address your ability to perform these functions. 

 
 

Additional information is needed to determine if you r FMLA leave req uest can be approved: 
 

The certification you have provided  is not complete and sufficient to detennine whether the FMLA applies to 
your leave request. You must provide the following information no later than        

(Provide at least seven calendar days) 
unless it is not practicable under the particular circumstances despite your diligent good faith efforts, or your 
leave may be den ied. 

 
  

(Specify information needed to make certification complete and sufficient) 
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   We are exercising our right to have you obtain a second or third opinion medical certification at our expense, 
and we will provide further details at a later time. 

 
 

 

Your FMLA Leave request is Not Approved. 

The FMLA does not apply to your leave request. 

You have exhausted your FM LA leave entitlement in the applicable  12 month period. 
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Form E 

SECTION I: For Completion by the EMPLOYING OFFICE

SECTION II : For completion by the EMPLOYEE

advancing safety, health, and workplace rights in the legislative branch 
 

Certification of Qualifying Exigency for 
Military Family Leave 
(Family and Medical Leave Act. as made applicable by the 
Congressional Accountability Act) 

 
 
 

 
 

INSTRUCTIONS to the EMPLOY ING OFFICE: The Family and Medical Leave Act (FMLA), as made 
applicable by the Congressional Accountability Act (CAA), provides that an employing office may require an 
employee seeking FMLA leave due to a qualifying exigency to submit a certification. Please complete Section I 
before giving this form to your employee. Your response is voluntary, and while you are not required to use this 
form, you may not ask the employee to provide more information than allowed under the FMLA regulations issued 
by the Office of Compliance (OOC) Board of Directors (the Board) at 825.309. 

 
Employing office name:      

Contact Information:  

 
 

INSTRUCTIONS to the EMPLOYEE: Please complete Section II fully and com pletely. The FMLA, as made 
appl icable by the CAA, permits an employing office to require that you submit a timely, complete, and sufficient 
certification to support a request for FMLA leave due to a qualifying exigency. Several questions in this section seek 
a response as to the frequency or duration of the qualifying exigency. Be as specific as you can; terms such as 
"unknown," or indeterminate  may not be sufficient to determine FMLA coverage. Your response is required to 
obtain a benefit. OOC regulations at 825.310. While you are not required to provide this information, failure to do so 
may result in a denial of your request for FMLA leave. Your employing office must give you at least 15 calendar 
days to return this form to your employing office. 

 
Your Name:  

First Middle Last 
 

Name of military member on covered active duty or call to covered active duty status: 
 
 

 

First Middle Last 
 

Relationship of military member to you:  
 

Period of military member's covered active duty:  
 

A complete and sufficient certification to support a request for FMLA leave due to a qualifying exigency includes 
written documentation confirming a military member's covered active duty or call to covered active duty status. 
Please check one of the following and attach the indicated document to support that the military member is on 
covered active duty or call to covered active duty status. 

 
A copy of the military member's covered active duty orders is attached. 

 
Other documentation from the military certifying that the military member is on covered active duty (or has 
been notified of an impending call to covered active duty) is attached. 

 
I have previously provided my employing office with sufficient written documentation confirming the military 
member's covered active duty or call to covered active duty status. 
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PART A: QUALIFYING REASON FOR LEAVE

PART B: AMOUNT OF LEAVE NEEDED:

PART C:

 
 

 

1. Describe the reason you are requesting FMLA leave due to a qualifying exigency (including the specific 
reason you are requesting leave): 

 
 

 

 
 

 

 
 

 

 
 

 

 
2. A complete and sufficient certification to support a request for FMLA leave due to a qualifying exigency 

includes any available written documentation which supports the need for leave; such documentation may 
include a copy of a meeting announcement for informational briefings sponsored by the military, a 
document confirming the military member's Rest and Recuperation leave; a document confirming an 
appointment with a third party, such as a counselor or school official, or staff at a care facility; or a copy of 
a bill for services for the handling of legal or financial affairs. Available written documentation supporting 
this request for leave is attached. 
Yes D No 0 None Available  0 

 

 
 

1. Approximate date exigency commenced:  

Probable duration of exigency:  

2. Will you need to be absent from work for a single continuous period of time due to the qualifying 
exigency? 0  Yes D No 

 
If so, estimate the beginning and ending dates for the period of absence: 

 
 

 
3. Will you need to be absent from work periodically to address this qualifying exigency? 0 Yes [J No 

Estimate schedule of leave, including the dates of any scheduled meetings or appointments: 

 
 

 
 

  

 
 

 

 
Estimate the frequency and duration of each appointment, meeting, or leave event, including any travel 
time (i.e., 1 deployment related meeting every month lasting 4 hours): 

 
Frequency:  times per  week(s) month(s) 

Duration: hours day(s) per event. 
 

 
 

If leave is requested to meet with a third party (such as to arrange for childcare, to attend counseling, to attend 
meetings with school, childcare or parental care providers, to make financial or legal arrangements, to act as the 
military member's representative before a federal, state, or local agency for purposes of obtaining, arranging or 
appealing military service benefits, or to attend any event sponsored by the military or military service 
organ izations), a complete and sufficient certification includes the name, address, and appropriate contact 
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email

PART D

 
infonnation of the individual or entity with whom you are meeting (i.e., either the telephone or fax number or email 
address of the individual or entity). This infonnation may be used by your employing office to verify that the 
infonnation contained on this fonn is accurate. 

 
Name oflndividual: Title:  

Organization:  

 
 

Telephone: (. )  Fax: )  
 

 
 

Describe nature of meeting:  
 
 

 

 
 

 

 
 

 

 
 

 

 
 

 

 
 

 

 
 

 

 
 

I certify that the infonnation I provided above is true and correct. 
 
 

  

Signature of Employee Date: 
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FORM F

Notice to the EMPLOYING OFFICE

SECTION I: For Completion by the EMPLOYEE and/or the CURRENT  
SERVICEMEMBER for whom the Employee is Requesting Leave 

SECTION II: For Completion by a UNITED STATES DEPARTMENT OF DEFENSE  
(“DOD”) HEALTH CARE PROVIDER or a HEALTH CARE PROVIDER who is either:  
(1) a United States Department of Veterans Affairs (“VA”) health care provider; (2) a DOD  
TRICARE network authorized private health care provider; (3) a DOD non-network  
TRICARE authorized private health care provider; or (4) a health care provider as defined  
in the OOC regulations at 825.125. 

 

Office of Compliance 
advancing safety, health, and workplace rights in the legislative branch 

 
Certification for Serious Injury or Illness of a 
Current Servicemember  
for Military Family Leave 
(Family and Medical Leave Act, as made applicable by the 
Congressional Accountability Act) 

 
 
 

 
 

INSTRUCTIONS  to the EMPLOYING  OFFICE: The Family and Medical Leave Act (FMLA), as made 
applicable by the Congressional Accountability  Act (CAA), provides that an employing office may require an 
employee seeking FMLA  leave due to a serious injury or illness of a current servicemember to submit a certification 
providing sufficient facts to support the request for leave. Your response is voluntary. While you are not required to 
use this form, you may not ask the employee to provide more information than allowed under the FMLA regulations 
issued by the Office of Compliance (OOC) Board of Directors (the Board) at 825.310. Employing offices must 
generally maintain records and documents relating to medical certifications, recertifications, or medical histories of 
employees or employees' family members created for FMLA purposes as confidential medical records in separate 
files/records from the usual personnel files, if the Americans with Disabilities Act and/or the Genetic Information 
Nondiscrimination  Act apply, as made applicable by the CAA. 

 

 
 

INSTRUCTIONS to the EMPLOYEE or CURRENT SERVICEMEMBER: Please complete Section I before 
having Section II completed. The FMLA, as made applicable by the CAA, permits an employing office to require 
that an employee submit a timely, complete, and sufficient certification to support a request for FMLA leave due to 
a serious injury or illness of a servicemember. Ifrequested by the employing office, your response is required to 
obtain or retain the benefit of FMLA protected leave. Failure to do so may result in a denial of an employee's 
FMLA request. Board's regulations at 825.31O(t). The employing office must give an employee at least 15 calendar 
days to return this form to the employing office. 

 

 
 

INSTRUCTIONS  to the HEALTH CARE PROVIDER: The employee listed on Page 2 has requested leave 
under the FMLA, as made applicable by the CAA, to care for a family member who is a current member of the 
Regular Armed Forces, the National Guard, or the Reserves who is undergoing medical treatment, recuperation, or 
therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list for a serious injury or 
illness. For purposes of FMLA leave, a serious injury or illness is one that was incurred in the line of duty on active 
duty in the Armed Forces or that existed before the beginning of the member s active duty and was aggravated by 
service in the line of duty on active duty in the Armed Forces that may render the servicemember medically unfit to 
perform the duties of his or her office, grade, rank, or rating. 

 
A complete and sufficient certification to support a request for FMLA leave due to a covered servicemember's 
serious injury or illness includes written documentation confirming that the servicemember's injury or illness was 
incurred in the line of duty on active duty or if not, that the current servicemember' s injury or illness existed before 
the beginning of the servicemember's active duty and was aggravated by service in the line of duty on active duty in 
the Armed Forces, and that the current servicemember is undergoing treatment for such injury or illness by a health 
care provider listed above. Answer, fully and completely, all applicable parts. Several questions seek a response as 
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SECTION I: For Completion by the EMPLOYEE and/or the CURRENT  
SERVICEMEMBER for whom the Employee Is Requesting Leave; 

Part A: EMPLOYEE INFORMATION

Part B: SERVICEMEMBER INFORMAT^

 
to the frequency or duration of a condition, treatment, etc. Your answer should be your best estimate based upon 
your medical knowledge, experience, and examination of the patient. Be as specific as you can; terms such as 
"lifetime,  "unknown," or "indeterminate" may not be sufficient to determine FMLA coverage. Limit your 
responses to the servicemember's condition for which the employee is seeking leave. Do not provide information 
about genetic tests, as defined in 29 C.F.R. §l635.3(f), or genetic services, as defined in 29 C.F.R. §1635.3(e). 

 

 
 

(This section must be completed first before any of the below sections can be completed by a health care provider.) 
 

 
 

Name and Address of Employing Office (this is the employing office of the employee requesting leave to care for 
the current servicemember): 

 
 

 

 
Name of Employee Requesting Leave to Care for Current Servicemember: 

 
 

 

 
Name of the Current Servicemember (for whom employee is requesting leave to care): 

 
 

 

 
Relationship of Employee to the Current Servicemember: 

 
D Spouse 0 Parent 0 Son 0 Daughter O Next of Kin 

 

 
 

(I)  Is the Servicemember a Current Member of the Regular Armed Forces, the National Guard or Reserves? 
D Yes D No 

 
If yes, please provide the servicemember's military branch, rank and unit currently assigned to: 

 
 

Is the servicemember assigned to a military medical treatment facility as an outpatient or to a unit 
established for the purpose of providing command and control of members of the Armed Forces receiving 
medical care as outpatients (such as a medical hold or warrior transition unit)? 
D Yes D No 

 
If yes, please provide the name of the medical treatment facility or unit: 

 
 

 

 
(2)  ls the Servicemember on the Temporary Disability Retired List (TDRL)? 

D Yes D No 
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Care Provider or a Health Care Provider who is either: (1) a United States Department of
Veterans Affairs (“VA”) health care provider; (2) a DOD TRICARE network authorized 
private health care provider: (3) a DOD non-network TRICARE authorized private health
care provider; or (4) a health care provider as defined in the OOC regulations at 825.125.

Part A: HEALTH CARE PROVIDER INFORMATION

PART B:MEDICAL STATUS

Part C: CARE TO BE PROVIDED TO THE SERVICEMEMBER

SECTION II For Completion  by a UnitedStates Department of Defense (“DOD”) Health

 
 

 

Describe the Care to Be Provided to the Current Servicemember and an Estimate of the Leave Needed to Provide the 
Care: 

 
 

 

 
 

 

 

 
 

If you are unable to make certain of the military related determinations contained below in Part B, you are 
permitted to rely upon determinations from an authorized DOD representative (such as a DOD recovery care 
coordinator). 

(Please ensure that Section I above has been completed before completing this section. Please be sure to sign the 
form on the last page.) 

 

 
 

Health Care Provider s Name and Business Address: 
 
 

 

Type of Practice/Medical Specialty: 
 
 

 

 
Please state whether you are either: (1) a DOD health care provider; (2) a VA health care provider; (3) a DOD 
TRICARE network  authorized private health care provider; (4) a DOD non network TRICARE authorized private 
health care provider; or (5) a health care provider as defined in the OOC regulations at 825.125: 

 
 

Telephone: <    Fax: <    _    
 

Email:  
 

 
(I ) The current Servicemember's medical condition is classified as (Check One of the Appropriate Boxes): 

 
D (VSI) Very Seriously Ill/Injured  Illness/Injury is of such a severity that life is imminently 
endangered. Family members are requested at bedside immediately. (Please note this is an internal DOD 
casualty assistance designation used by DOD healthcare providers.) 

 
D  (SI) Seriously Ill/Injured  Illness/injmy  is of such severity that there is cause for immediate concern, 
but there is no imminent danger to life. Family members are requested at bedside. (Please note this is an 
internal DOD casualty assistance designation used by DOD healthcare providers.) 

 
D OTHER Ill/Injured  a serious injury or illness that may render the servicemember medically unfit to 
perform the duties of the member's office, grade, rank, or rating. 

 
D  NONE OF THE ABOVE (Note to Employee: If this box is checked, you may still be eligible to take 
leave to care for a covered family member with a "serious health condition" under 825.1 13 of the FMLA, 
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PART C: SERVICEMEMBER'S NEED FOR CARE BY FAMILY MEMBER

 

as made applicable by the CAA. If such leave is requested, you may be required to complete the OOC s 
optional certification form (Form B) or an employing office provided form seeking the same information.) 

 
(2) Is the current Servicemember being treated for a condition which was incurred or gravitated by service in 

the line of duty on active duty in the Armed Forces?  D Yes   [J No 
 

(3) Approximate date condition commenced:     
 

(4) Probable duration of condition and/or need for care:  
 

(5) Is the servicemember undergoing medical treatment, recuperation, or therapy for this condition? 
D Yes   D No 

 
Ifyes, please describe medical treatment, recuperation or therapy: 

 
 

 

 
 

 
(l )  Will the servicemember need care for a single continuous period of time, including any time for treatment 

and recovery? Yes D No 
 

Ifyes, estimate the beginning and ending dates for this period of time: 
 
 

 

 
(2) Will the servicemember require periodic follow up treatment appointments? D Yes D No 

 
If yes, estimate the treatment schedule:    

 
(3) Is there a medical necessity for the servicemember to have periodic care for these follow up treatment 

appointments? D Yes 0 No. 
 

(4) Is there a medical necessity for the servicemember to have periodic care for other than scheduled follow up 
treatment appointments ( e.g., episodic flare ups of medical condition)? 0 Yes 0 No. 

 
Ifyes, please estimate the frequency and duration of the periodic care: 

 
 

 

 
 

 

 
 
 
 
 

Signature of Health Care Provider:  Date:  
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First Middle Last

First Middle Last

form G

Notice to the EMPLOYING OFFICE

SECTION I: For Completion by the EMPLOYEE and/or the VETERAN for whom the  
employee is requesting leave 

Part A: EMPLOYEE INFORMATION

 

Office of Compliance 
advancing safety, health. and workplace rights in the legislative branch 

 
Certification for Serious Injury or Illness of a 
Veteran for Military Caregiver Leave 
(Family and Medical Leave Act, as made applicable by the 
Congressional Accountability Act) 

 
 
 

 
 

The Family and Medical Leave Act (FMLA), as made applicable by the Congressional Accountability  Act (CAA), 
provides that an employing office may require an employee seeking military caregiver leave under the FMLA leave 
due to a serious injury or illness of a covered veteran to submit a certification providing sufficient facts to support  
the request for leave. Your response is voluntary. While you are not required to use this form, you may not ask the 
employee to provide more information than allowed under the FMLA regulations issued by the Office of  
Compliance (OOC) Board of Directors (the Board) at 825.310. Employing offices must generally maintain records 
and documents relating to medical certifications, recertifications,  or medical histories of employees or employees' 
family members, created for FMLA purposes as confidential medical records in separate files/records from the usual 
personnel files, if the Americans with Disabilities Act and/or the Genetic Information Nondiscrimination  Act apply, 
as made applicable by the CAA. 

 

 
 

INSTRUCTIONS  to the EMPLOYEE and/or VETERAN:  Please complete Section I before having Section II 
completed. The FMLA, as made applicable by the CAA, permits an employing office to require that an employee 
submit a timely, complete, and sufficient certification to support a request for m ilitary caregiver leave under the 
FMLA leave due to a serious injury or illness of a covered veteran. If requested by the employing office, your 
response is required to obtain or retain the benefit of FMLA protected  leave. Failure to do so may result in a denial 
of an employee's FMLA request. OOC regulations at 825.31O(g). The employing office must give an employee at 
least  15 calendar days to return this form to the employing office. 

 
(This section must be completed before Section II can be completed by a health care provider.) 

 
 

 
Name and address of employing office (this is the employing office of the employee requesting leave to care for a 
veteran): 

 
 

 
Name of employee requesting leave to care for a veteran: 

 
 

 

 
 

Name of veteran (for whom employee is requesting leave): 
 
 

 

Last 
 

Relationship of employee to veteran: 
 

D Spouse    D Parent D Son    D Daughter D Next of Kin D (please specify relationship): 
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Part B: VETERAN INFORMATION

Part C: CARE TO BE PROVIDED TO THE VETERAN

SECTION II: For completion by: (1) a United States Department of Defense (“DOD”)
health care provider; (2) a United States Department of Veterans Affairs (“VA”) health
care provider; (3) a DOD TRICARE network authorized private health care provider; (4)
a DOD non-network TRICARE authorized private health care provider; or (5) a health
care provider as defined in the OOC regulations at 825.125.

 
 

 

( I ) Date of the veteran s discharge:    
 

(2) Was the veteran dishonorably discharged or released from the Armed Forces (including the National 
Guard or Reserves)? D Yes D No 

 
(3) Please provide the veteran's military branch, rank and unit at the time of discharge: 

 
 

 

 
(4) Is the veteran receiving medical treatment, recuperation, or therapy for an injury or illness? 

D Yes D No 
 

 
 

Describe the care to be provided to the veteran and an estimate of the leave needed to provide the care: 
 
 

 

 
 

 

 

 
 

INSTRUCTIONS to the HEALTH CARE PROVIDER: The employee named in Section I has requested leave under 
the military caregiver leave provision of the FMLA, as made applicable by the CAA, to care for a family member 
who is a veteran. For purposes of FMLA military caregiver leave, a serious injury or illness means an injury or 
illness incurred by the servicemember in the line of duty on active duty in the Armed Forces (or that existed before 
the beginning of the servicemember's active duty and was aggravated by service in the line of duty on active duty in 
the Armed Forces) and manifested itself before or after the servicemember became a veteran, and is: 

 
(i) a continuation of a serious injury or illness that was incurred or aggravated when the covered veteran was 

a member of the Armed Forces and rendered the servicemember unable to perform the duties of the 
scrviccmcmber's  office, grade, rank, or rating;  or 

(ii) a physical or mental condition for which the covered veteran has received a U.S. Department of Veterans 
Affairs Service Related Disability Rating (VASRD) of 50 percent or greater, and such VASRD rating is 
based, in whole or in part, on the condition precipitating the need for military caregiver leave; or 

(iii) a physical or mental condition that substantially impairs the covered veteran s ability to secure or follow 
a substantially gainful occupation by reason of a disability or disabilities related to military service, or 
would do so absent treatment; or 

(iv)    an injury, including a psychological  injury, on the basis of which the covered veteran has been enrolled in 
the Department of Veterans' Affairs Program  of Comprehensive  Assistance for Family Caregivers. 

 
A complete and sufficient certification to support a request for FMLA military caregiver leave due to a covered 
veteran s serious injury or illness includes written documentation  confirming that the veteran s injury or illness was 
incurred in the line of duty on active duty or existed before the beginning of the veteran s active duty and was 
aggravated by service in the line of duty on active duty, and that the veteran is undergoing treatment, recuperation, 
or therapy for such injury or illness by a health care provider listed above. Answer fully and completely all 
applicable parts. Several questions seek a response as to the frequency or duration of a condition, treatment, etc. 
Your answer should be your best estimate based upon your medical knowledge, experience, and examination of the 
patient. Be as specific as you can; terms such as "lifetime,  "unknown," or "indeterm inate" may not be sufficient to 
determine FMLA military caregiver leave coverage. Limit your responses to the veteran s condition for which the 
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Part A: HEALTH CARE PROVIDER INFORMATION

PART B: MEDICAL STATUS

 
employee is seeking leave. Do not provide information about genetic tests, as defined in 29 C.F.R. §1635.3(f), or 
genetic services, as defined in 29 C.F.R. §I 635.3(e). 

 
(Please ensure that Section Ihas been completed before completing this section. Please be sure to sign the form on 
the last page and return this form to the employee requesting leave (See Section I, Part A above). DO NOT SEND 
THE COMPLETED  FORM  TO THE OFFICE OF COMPLIANCE.) 

 
 

 
Health care provider's name and business address:  

 
 

 

 
Telephone: (   Fax:{                  

Email:     

Type of Practice/Medical Specialty:  
 

Please indicate if you are: 

0 a DOD health care provider 

0 a VA health care provider 

0 a DOD TRICARE network authorized private health care provider 

0 a DOD non network TRICARE authorized private health care provider 

0 other health care provider 

 
 

 
Note: Ifyou are unable to make certain of the military related determinations contained in Part B, you are permitted 
to rely upon determinations from an authorized DOD representative (such as, DOD Recovery Care Coordinator) or 
an authorized VA representative. 

 
(1) The Veteran's medical condition is: 

 
A continuation of a serious injury or illness that was incurred or aggravated when the covered veteran 
was a member of the Armed Forces and rendered the servicemember unable to perform the duties of 
the servicemember's office, grade, rank, or rating. 

 
D  A physical or mental condition for which the covered veteran has received a U.S. Department of 

Veterans Affairs Service Related Disability Rating (VASRD) of 50% or higher, and such VASRD 
rating is based, in whole or in part, on the condition precipitating the need for military caregiver leave. 

 
D A physical or mental condition that substantially impairs the covered veteran's ability to secure or 

follow a substantially gainful occupation by reason of a disability or disabilities related to military 
service, or would do so absent treatment. 

 
0 An injury, including a psychological injury, on the basis of which the covered veteran is enrolled in the 

Department of Veterans' Affairs Program of Comprehensive Assistance for Family Caregivers. 
 

D None of the above. 
 

(2) Is the veteran being treated for a condition which was incurred or aggravated by service in the line of duty 
on active duty in the Anned Forces? D Yes D No 
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PART C: VETERAN'S NEED FOR CARE BY FAMILY MEMBER

 

(3) Approximate date condition commenced:    
 

(4) Probable duration of condition and/or need for care:    

(5) Is the veteran undergoing medical treatment, recuperation, or therapy for this condition? 
 
Ifyes, please describe medical treatment, recuperation or therapy:  

D Yes 
 

 

0 No 
 

 

 
 

 

"Need for care" encompasses both physical and psychological care. It includes situations where, for example, due to 
his or her serious injury or illness, the veteran is unable to care for his or her own basic medical, hygienic, or 
nutritional needs or safety, or is unable to transport him or herself to the doctor. It also includes providing 
psychological comfort and reassurance which would be beneficial to the veteran who is receiving inpatient or home 
care. 

 
( I )  Will the veteran need care for a single continuous period of time, including any time for treatment and 

recovery? l Yes 1 No 
 

If yes, estimate the beginning and ending dates for this period of time:  
 

(2) Will the veteran require periodic follow up treatment appointments? I ] Yes No 
 

If yes, estimate the treatment schedule:    
 

(3) Is there a medical necessity for the veteran to have periodic care for these follow up treatment 
appointments?  i Yes No 

 
(4) Is there a medical necessity for the veteran to have periodic care for other than scheduled follow up 

treatment appointments (e.g., episodic flare ups of medical condition)? l ; Yes No 
 

If yes, please estimate the frequency and duration of the periodic care:  
 
 

 

 
 

  

 
 
 

Signature of Health Care Provider:  Date:  
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EXECUTIVE COMMUNICATIONS, 

ETC. 

Under clause 2 of rule XIV, executive 

communications were taken from the 

Speaker’s table and referred as follows: 

2782. A letter from the Under Secretary, 

Personnel and Readiness, Department of De­

fense, transmitting a letter on the approved 

retirement of Lieutenant General David R. 

Hogg, United States Army, and his advance­

ment to the grade of lieutenant general on 

the retired list, in accordance with 10 U.S.C. 

777; to the Committee on Armed Services. 
2783. A letter from the Attorney-Advisor, 

Federal Highway Administration, Depart­

ment of Transportation, transmitting a re­

port pursuant to the Federal Vacancies Re­

form Act of 1998, Pub. L. 105-277, 5 U.S.C. 

3345-3349d; to the Committee on Oversight 

and Government Reform. 
2784. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Security Zone; Mar­

tha’s Vineyard, Massachusetts [Docket No.: 

USCG-2015-0731] (RIN: 1625-AA87) received 

September 8, 2015, pursuant to 5 U.S.C. 

801(a)(1)(A); Added by Public Law 104-121, 

Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 
2785. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone; U.S. 

Army Exercise, Des Plaines River, 

Channahon, IL [Docket No.: USCG-2015-0760] 

(RIN: 1625-AA00) received September 8, 2015, 

pursuant to 5 U.S.C. 801(a)(1)(A); Added by 

Public Law 104-121, Sec. 251; to the Com­

mittee on Transportation and Infrastruc­

ture. 
2786. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

final rule — Safety Zones; Eighth Coast 

Guard District Annual and Recurring Safety 

Zones Update [Docket No.: USCG-2013-1060] 

(RIN: 1625-AA00) received September 8, 2016, 

pursuant to 5 U.S.C. 801(a)(1)(A); Added by 

Public Law 104-121, Sec. 251; to the Com­

mittee on Transportation and Infrastruc­

ture. 
2787. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

final rule — Special Local Regulations; 

Eighth Coast Guard District Annual and Re­

curring Marine Events Update [Docket No.: 

USCG-2013-1061] (RIN: 1625-AA08) received 

September 8, 2015, pursuant to 5 U.S.C. 

801(a)(1)(A); Added by Public Law 104-121, 

Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 
2788. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone; 

Waddington Homecoming Fireworks, St. 

Lawrence River, Ogden Island, NY [Docket 

No.: USCG-2015-0715] (RIN: 1625-AA00) re­

ceived September 8, 2015, pursuant to 5 

U.S.C. 801(a)(1)(A); Added by Public Law 104-

121, Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 
2789. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone; NOBLE 

DISCOVERER, Outer Continental Shelf 

Drillship, Chukchi Sea, AK [Docket No.: 

USCG-2015-0248] (RIN: 1625-AA00) received 

September 8, 2015, pursuant to 5 U.S.C. 

801(a)(1)(A); Added by Public Law 104-121, 

Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 
2790. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone — Oil 

Exploration Staging Area in Dutch Harbor, 

AK [Docket No.: USCG-2015-0246] (RIN: 1625-

AA00) received September 8, 2015, pursuant 

to 5 U.S.C. 801(a)(1)(A); Added by Public Law 

104-121, Sec. 251; to the Committee on Trans­

portation and Infrastructure. 
2791. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

final rule — Safety Zones; Cleveland Dragon 

Boat Festival and Head of the Cuyahoga, 

Cuyahoga River, Cleveland, OH [Docket No.: 

USCG-2014-0082] (RIN: 1625-AA00) received 

September 8, 2015, pursuant to 5 U.S.C. 

801(a)(1)(A); Added by Public Law 104-121, 

Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 
2792. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone; Upper 

Mississippi River MM 180.0 to 180.5; St. 

Louis, MO [Docket No.: USCG-2015-0704] 

(RIN: 1625-AA00) received September 8, 2015, 

pursuant to 5 U.S.C. 801(a)(1)(A); Added by 

Public Law 104-121, Sec. 251; to the Com­

mittee on Transportation and Infrastruc­

ture. 
2793. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone; 

Incredoubleman Triathlon; Henderson Bay, 

Lake Ontario, Sackets Harbor, NY [Docket 

No.: USCG-2015-0509] (RIN: 1625-AA00) re­

ceived September 8, 2015, pursuant to 5 

U.S.C. 801(a)(1)(A); Added by Public Law 104-

121, Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 
2794. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zone; 

Unexploded Ordnance Removal, Vero Beach, 

FL [Docket No.: USCG-2015-0737] (RIN: 1625-

AA00) received September 8, 2015, pursuant 

to 5 U.S.C. 801(a)(1)(A); Added by Public Law 

104-121, Sec. 251; to the Committee on Trans­

portation and Infrastructure. 
2795. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

final rule — Safety Zone, Schuylkill River; 

Philadelphia, PA [Docket No.: USCG-2015-

0094] (RIN: 1625-AA00) received September 8, 

2015, pursuant to 5 U.S.C. 801(a)(1)(A); Added 

by Public Law 104-121, Sec. 251; to the Com­

mittee on Transportation and Infrastruc­

ture. 
2796. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Safety Zones and 

Regulated Navigation Area; Shell Arctic 

Drilling/Exploration Vessel and Associated 

Voluntary First Amendment Area, Portland, 

OR [Docket No.: USCG-2015-0543] (RIN: 1625-

AA00; 1625-AA11) received September 8, 2015, 

pursuant to 5 U.S.C. 801(a)(1)(A); Added by 

Public Law 104-121, Sec. 251; to the Com­

mittee on Transportation and Infrastruc­

ture. 
2797. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Special Local Regu­

lation, Tennessee River 647.0 to 648.0; Knox­

ville, TN [Docket No.: USCG-2015-0337] (RIN: 

1625-AA08) received September 8, 2015, pursu­

ant to 5 U.S.C. 801(a)(1)(A); Added by Public 

Law 104-121, Sec. 251; to the Committee on 

Transportation and Infrastructure. 
2798. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary interim rule — Special Local Reg­

ulation; Southern California Annual Marine 

Events for the San Diego Captain of the Port 

Zone; San Diego Bay, San Diego, CA [Docket 

No.: USCG-2015-0568] (RIN: 1625-AA08) re­

ceived September 8, 2015, pursuant to 5 

U.S.C. 801(a)(1)(A); Added by Public Law 104-

121, Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 

2799. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary interim rule — Special Local Reg­

ulation; Southern California Annual Marine 

Events for the San Diego Captain of the Port 

Zone; San Diego Bay, San Diego, CA [Docket 

No.: USCG-2015-0738] (RIN: 1625-AA08) re­

ceived September 8, 2015, pursuant to 5 

U.S.C. 801(a)(1)(A); Added by Public Law 104-

121, Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 

2800. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

temporary final rule — Special Local Regu­

lations for Marine Events, Wrightsville 

Channel; Wrightsville Beach, NC [Docket 

No.: USCG-2015-0663] (RIN: 1625-AA08) re­

ceived September 8, 2015, pursuant to 5 

U.S.C. 801(a)(1)(A); Added by Public Law 104-

121, Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 

2801. A letter from the Attorney-Advisor, 

U.S. Coast Guard, Department of Homeland 

Security, transmitting the Department’s 

final rule — Drawbridge Operation Regula­

tion; Perth Amboy, New Jersey [Docket No.: 

USCG-2015-0374] (RIN: 1625-AA09) received 

September 8, 2015, pursuant to 5 U.S.C. 

801(a)(1)(A); Added by Public Law 104-121, 

Sec. 251; to the Committee on Transpor­

tation and Infrastructure. 

2802. A letter from the Chair of the Board 

of Directors, Office of Compliance, transmit­

ting a notice of proposed rulemaking to the 

rights and protections under the Family and 

Medical Leave Act of 1993, as required by 

Sec. 304(b)(1) of the Congressional Account­

ability Act of 1995, and 2 U.S.C. 1384(b)(1); 

jointly to the Committees on House Admin­

istration and Education and the Workforce. 

f 

REPORTS OF COMMITTEES ON 

PUBLIC BILLS AND RESOLUTIONS 

Under clause 2 of rule XIII, reports of com­

mittees were delivered to the Clerk for print­

ing and reference to the proper calendar, as 

follows: 

Mr. COLLINS of Georgia: Committee on 

Rules. House Resolution 420. Resolution pro­

viding for consideration of the bill (H.R. 348) 

to provide for improved coordination of 

agency actions in the preparation and adop­

tion of environmental documents for permit­

ting determinations, and for other purposes; 

providing for consideration of the bill (H.R. 

758) to amend rule 11 of the Federal Rules of 

Civil Procedure to improve attorney ac­

countability, and for other purposes; and 

providing for consideration of motions to 

suspend the rules. (Rept. 114–261). Referred to 

the House Calendar. 

Ms. FOXX: Committee on Rules. House 

Resolution 421. Resolution providing for con­

sideration of the bill (H.R. 3134) to provide 

for a moratorium on Federal funding to 

Planned Parenthood Federation of America, 

Inc.; providing for consideration of the bill 

(H.R. 3504) to amend title 18, United States 

Code, to prohibit a health care practitioner 

from failing to exercise the proper degree of 

care in the case of a child who survives an 

abortion or attempted abortion; and for 

other purposes. (Rept. 114–262). Referred to 

the House Calendar. 
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